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The Read Ahead 


. ... will not be an easy road. For many, it 
will be a sad and lonely road. But it is up to us 
to make it the road to complete victory, which 
includes not only a military triumph over our en- 
emies, but also a just and lasting peace, and a satis- 
factory solution of the critical problems of the post- 
war era. 


That this war will end is a certainty. That the 
United Nations will be victorious is also a certainty. 
When victory will come is not known to man; but 
the problems to be solved after victory are known 
and must be solved by the cooperative efforts of all 
of us. 


If we desire the continuation of democracy in fact 
as well as in name, if we believe in free enterprise, 
now is the time to think and to plan for their per- 
petuation. Those who would destroy the sanctity 
of the courts and law-making bodies are thinking 
and are planning; they will be ready and glad to 
take over if the rest of us are not ready. 


Shepard’s Citations 
The Frank Shepard Company 
111 Eighth Avenue 
New York 11, N. Y. 
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ANTITRUST ENFORCEMENT IN THE WAR 
AND POSTWAR PERIOD 
WENDELL BERGE * 
Assistant Attorney General of the United States 

During our initial mobilization as the arsenal for the 
democracies and subsequently as an active partner in the 
conflict, this country was faced with many artificial bar- 
riers to the attainment of maximum production in war 
and civilian requirements. That the goal set by the mili- 
tary services is being achieved should not obscure nor ex- 
cuse these limitations nor their effects. The timing and 
scope of military decisions and operations are necessarily 
affected by prior artificially created deficiency of capacity 
and supply of military and essential civilian needs. The 
fact that we are accomplishing a tremendous war task 
should not obscure the fact that a price in terms of an 
unprecedented public debt, restrictions on civilian pro- 
duction and supply, inflationary trends, and irretrievably 
lost time—let alone lives and casualties—has been and is 
being paid for the illegal limitations and cartel control 
of industries which otherwise would have been immedi- 
ately and more adequately available for the war effort. 

Litigation by the Antitrust Division of the Department 
of Justice to remove artificially created handicaps, and 





*In charge of the Antitrust Division and formerly in charge of the Criminal 
Division of the Department of Justice. 

The author acknowledges his indebtedness to Ernest S. Meyers and Elliott H. 
Moyer, Special Assistants to the Attorney General, for their invaluable assist- 
ance in the preparation of this paper. 
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hearings before Congressional committees,’ sharply tes- 
tify to the vast extent to which our industrial economy 
was unprepared. A survey of a few of these situations 
demonstrates this as well as the degree to which private 
treaties creating cartels between domestic and foreign 
companies superseded not only acts of Congress as given 
positive expression in the antitrust laws’ but also the 
treaty-making functions of the President and the Senate.° 

A decree entered in the Bausch & Lomb case* con- 
demned and enjoined the carrying out of an agreement 
between Bausch & Lomb and Zeiss of Germany dividing 
world markets in military optical instruments. Not only 
under the terms of the decree is Bausch & Lomb now free 
to export such instruments all over the world, but any firm 
which wishes to engage in the manufacture and sale of 
military optical instruments may obtain from Bausch & 
Lomb upon reasonable payment the use of any of its de- 
vices, machinery and technical information. Similarly, 
a decree in the Aluminum Company of America case° in- 


1 Hearings Before the Committee Y- Patents, U. S. Senate, 77th Cong., 2nd 
Sess. (1942), on S. 2303 (Parts 1-9); Hearings Before the Committee on 
Naval Affairs, House of Representatives, 77th Cong., 2nd Sess. (1942), Vol. 2, 
p. 197 et seg.; Hearings Before a Special Committee Investigating the National 
Defense Program, U. S. Senate, 77th Cong., Ist Sess. (1941), pursuant to 
S. Res. 71 (Part 11); Hearings Before the Subcommittee on Military Affairs, 
U. S. Senate, 77th Cong., 2nd Sess. (1942), on S. 2721 and 78th Cong., Ist 
Sess. (1943), on S. 107 and S. 702. 

2 The term antitrust laws as used herein refers to the Sherman Act, 26 Stat. 
209 (1890), as amended, 15 U. S. C. §§ 1-7 (1940); the Clayton Act, 38 Stat. 
73 (1914), as amended, 15 U. S. C. § 12 et seg. (1940); the Wilson Tariff 
Act, 28 Stat. 509 (1894), 15 U. S. C. § 8 (1940). See also, the Panama Canal 
Act, 37 Stat. 567 (1912), 15 U. S. C. § 31 (1940) ; the Packers and Stockyards 
Act, 42 Stat. 161 (1921), 7 U. S. C. § 192 (1940); Communications Act, 48 
Stat. 1087 (1934), 47 ws S. C. § 313 (1940); the Federal Power Act, 41 Stat. 
1070 (1935), 16 U. S. C. § 803 (h) (1940) ; tin tf. provisions of the 
Revenue Act, 39 Stat. 798 (1916), 15 U. S. C. § 72 (1940). 

8 Unirep STATES ConstiTuTIon, ArticLE II, Section 2, clause 2 (The Presi- 
dent “shall have Power, by and with the Advice and Consent of the Senate, to 
make Treaties, provided two thirds of the Senators present concur . ug F- 
cf. td., Article I, Section 8, clause 3 (Congress has power to regulate Commerce 
with foreign Nations, and among the several States. . . 

4 United States v. Bausch & Lomb Optical Co., Civil No. 9-404 (S. D. N. Y. 
July 8, 1940); see also United States v. Bausch ’& Lomb Optical Co., Criminal 
No. 107-169 (S. D. N. Y. March 26, 1940) to which defendants pleaded nolo 
contendere and paid fines. 

5 United States v. Aluminum Co. of America, Civil No. 18-31 (S. D. N. Y. 
1942) (consent decree entered April 15, 1942); see also United States v. Dow 
Chemical Co., Criminal No. 109-191 (S. D. N. Y. Jan. 30, 1941); United 
States v. Aluminum Co. of America, Criminal No. 109-189 (S. D. N. Y. Jan. 
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volving the magnesium industry condemned arrangements 
between Alcoa, I. G. Farbenindustrie of Germany and 
others eliminating competition in the fabrication of mag- 
nesium products and limiting the production of magne- 
sium in the United States. Under the terms of the decree, 
the defendants are required to grant to any applicant a 
non-restrictive and royalty free license under fabrication 
patents for the lives of such patents and a royalty free and 
non-restrictive license for the duration of the present war 
under production patents; and at the termination of the 
war, a reasonable royalty may be imposed for the remain- 
der of the lives of the production patents. A decree en- 
tered in the Standard Oil case® declared unlawful a series 
of agreements between Standard Oil of New Jersey and 
I. G. Farbenindustrie involving a world-wide program 
eliminating competition in the oil and chemical industries. 
Here again, the patents relating to synthetic rubber and 
high octane aviation gasoline are made subject to com- 
pulsory licensing. 

These cartel arrangements, although eventually discov- 
ered through antitrust investigation and dealt with by de- 
crees, had irretrievably deprived the Nation of reserves 
of capacity and skills for the war effort. 

Thus, patents and techniques utilized in important lines 
of war industry have been made available under these 
decrees and the royalty-free provisions for wartime pro- 
duction provides substantial savings to the United States 
Government, the ultimate purchaser of practically all of 
the materials so produced at the present time. 


Actions involving similar divisions of markets and re- 
straints on production are pending against the tungsten 


30, 1941) ; United States v. American Magnesium Corp., Criminal No. 109-190 
(S. D. N. Y. Jan. 30, 1941) (in all three indictments, defendants pleaded nolo 
contendere and paid fines). 

6 United States v. Standard Oil Co. (N. J.), Civil No. 2091 (D. N. J. March 
25, 1942); see also United States v. Standard Oil Co. (N. J.), Criminal No. 
682 (D. N. J. March 25, 1942), to which defendants pleaded nolo contendere 
and paid fines. 
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carbide,’ aviation instruments,* and titanium compounds® 
industries. It is hoped that the restraints in these fields 
soon will be lifted. But the mere lifting of these limita- 
tions will not necessarily operate as a panacea for the 
critical production conditions that have existed or may 
exist, for, as has been expressed by one of the large war 
manufacturers: 
Now when the emergency has come, industry has not learned 
how to use tungsten carbide and has not the machines, the skilled 
men or the technique which it would have had if the material had 


been available at the same low prices at which it was available to 
German industries.?° 


During this critical period, the civilian supply pro- 
grams of the Antitrust Division have not been relaxed. 
By Congressional directive, the drive to keep open the 
channels of civilian commerce has been maintained. The 
Appropriations Committee of the House of Representa- 
tives clearly set this goal in its Report to Congress: 

The Committee feels that, even though the war and all mat- 
ters connected with it is our prime objective at the moment, the 
non-war work of the Antitrust Division should not be relaxed, 


not only because of its indirect connection with the war effort, but 
also because of the need for protecting our postwar economy. ** 


This Congressional policy was partly in answer to the 
agitation, in certain quarters, for the suspension of the 
antitrust laws. The Congressional admonition is being 
carried out. 

Convictions have been obtained in criminal cases in- 
volving restrictive practices in the heating apparatus” 


7 United States v. General Electric Co., Fried. Krupp A. G., Criminal No. 
108-172 (S. D. N. Y. August 30, 1940), and Criminal No. 110-412 (S. D. N. Y. 
Oct. 21, 1941). 
vt sees States v. Bendix Aviation Corp., Civil No. 2531 (D. N. J. Nov. 19, 


® United States v. National Lead Co., Criminal No. 114-455 (S. D. N. Y. 
June 4, 1943). 

10 Derrorr News (Jan. 1, 1941) p. 1. 

11 Report of the Committee on Appropriations, House of Representatives, on 
ae on of Justice Appropriation Bill for 1944, 78th Cong. Ist Sess. 

p. 21. 

12 United States v. Associated Plumbing & Heating Merchants, Criminal No. 

45270 (S. D. Wash.) (defendants convicted, Oct. 21, 1943). 
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and vitamin oil* industries. The judgment in the Pull- 
man case“ requiring a separation of the business of the 
Pullman Company, operator of sleeping cars, from that 
of Pullman-Standard Car Manufacturing Company, 
manufacturer of sleeping cars, and the judgment in the 
Crescent Amusement Company case*’ holding that the 
Government is entitled to divorce from each other a group 
of affiliated motion picture operating groups which had 
combined their film buying power for the purpose of com- 
pelling distributors to discriminate against independent 
competitors, serve to emphasize the power which flows 
from the Sherman Act to compel divestiture, where neces- 
sary, in order to restore competitive conditions. The pro- 
hibition implicit in the Sherman Act against economic 
boycotts has been recently reasserted in the judgment in 
the Associated Press case,”* enjoining the enforcement of 
by-laws designed to hinder competition between non- 
member newspapers and newspapers which are members 
of the Association, and, in a criminal information to 
which the defendants pleaded nolo contendere and paid 
maximum fines against the Retail Dry Goods Association 
and 15 retail department stores of New York City charg- 
ing them with a conspiracy to regulate retail store adver- 
tising rates of newspapers and to boycott such newspapers 
that attempted to raise advertising rates.’ Similarly, deci- 
sions have condemned restrictive patent licensing plans in 
the tire retreading** and parking meter” industries. In 


13 United States v. Halibut Liver Oil —— Criminal No. 45951 (W. D. 
Wash.) (defendants convicted, April 8, 1944). 

14 United States v. Pullman Co., 50 F. Supp. 123 (E. D. Pa. 1943) (judgment 
entered May 8, 1944). 

15 United States v. Crescent Amusement Co., C. C. H. Trape REGULATION 
Service. {1 52,924 (M. D. Tenn. 1943). 

16 United States v. Associated Press, 52 F. Supp. 362 (S. D. N. Y. 1943), 
probable jurisdiction noted, U. S. Supreme Court, Nos. 880-882. 

17 United States v. Retail Dry Goods Ass’n, Criminal No. 114-191 ‘SB. XM. ¥. 
1943) (defendants pleaded nolo contendere and paid fines). In pleading nolo 
contendere, defendants do not leave the question undetermined. A defendant who 
makes a nolo plea cannot escape the fact that there has been a conviction. 
See Lenvin and Meyers, Nolo Contendere: Its Nature and Implications (1942) 
51 Yas L. J. 1255. 

18 United States v. General Tire & Rubber Co., Civil No. 21329 (N. D. Ohio, 
January 17, 1944) (opinion unreported). 

“ States v. Vehicular Parking, Ltd, 61 U. S. P. Q. 102 (D. Del. 
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the latter situation, the court held that the defendants 
must grant licenses under the parking meter patents in- 
volved to any applicant, and, further, the defendants 
would be enjoined from enforcing these patents whether 
by suits for infringement or to collect royalties. 

These and the other proceedings brought by the Anti- 
trust Division cannot restore the damage done during the 
operation of illegal practices which hindered the develop- 
ment of American industry and technology and which 
made necessary vast expenditures of time, energy, and 
public funds to create capacity under emergency condi- 
tions. In these terms, we are now paying for inadequate 
enforcement and observance of the antitrust laws in the 
1920’s. 

WARTIME CONTROLS 


During the period of the present emergency, the area 
of the application of the antitrust laws has been subject to 
several wartime controls. Notwithstanding these limita- 
tions, antitrust enforcement has achieved a momentum 
unsurpassed during the first fifty years of the Sherman 
Act. 

The antitrust laws as the charter of free and competitive 
enterprise have been found sufficiently flexible to har- 
monize with economic realities. As Chief Justice Hughes 
stated, the Sherman Act “has a generality and adaptability 
comparable to that found to be desirable in constitutional 
Provisions.” ” 

Early during the emergency, it was urged that the shift 
from a peacetime policy of free enterprise to the mobili- 
zation of the industrial economy on a war basis could not 
be accomplished except by throttling antitrust enforce- 
ment. Save for the limited exemption from prosecution 
under the antitrust laws provided for in Section 5 of the 
National Industrial Recovery Act, those who desired com- 
plete suspension of the antitrust laws could not point to 


20 Appalachian Coals, Inc. v. United States, 288 U. S. 344, 360, 53 Sup. Ct. 
471, 77 L. ed. 825 (1933). 





WAR AND POSTWAR ANTITRUST ENFORCEMENT _ 377 


any similar suspension during the prior national emer- 
gencies.” That these laws have not been suspended is a 
reaffirmance of the democratic system of free enterprise 
embodied in the antitrust laws. 

The Department early refrained from opposing the 
views of the war agencies that the marshalling of the Na- 
tion’s industrial assets for a maximum productive effort in 
national defense might involve some misunderstanding 
under the antitrust laws with respect to compliance by in- 
dustry groups with Government requests. In order to 
avoid as far as practicable potential embarrassment that 
might arise from any misinterpretation of such activities 
by industry groups, war agencies desired an expression of 
opinion from the Department. The Attorney General, in 
a letter dated April 29, 1941, advised the war agencies of 
the formulation of a policy to enable private groups to 
assist them in the prosecution of the war without becom- 
ing involved under the antitrust laws.” The Attorney 
General stated that acts done by industry in compliance 
with specific requests made by a public authority and ap- 
proved by its general counsel after the general character 
of the action had been cleared with the Department, 
would not be viewed by the Department as constituting a 
violation of the antitrust laws and no prosecution would 
be instituted for acts performed in good faith and within 
the fair intendment of instructions given by the public 
authority. Throughout the development and application 
of this policy, the Attorney General has taken the position 
that the war agencies were responsible for determining 
whether joint industry action was essential to the prosecu- 
tion of the war. The Attorney General stated, however, 
that the Department reserved complete freedom to insti- 
tute civil actions to enjoin the continuing of acts or prac- 
tices found not to be in the public interest and persisted 

21 For a discussion of the enforcement of the antitrust laws during the previous 
national emergencies, see Fisher, Antitrust During National. Emergencies (1942) 


40 Micu L. Rev. 969, 1161. 
22 Press release, Department of Justice, April 29, 1941. 





378 THE GEORGE WASHINGTON LAW REVIEW 


in after notice to desist. In considering the general char- 
acter of the action to be submitted to the Attorney Gen- 
eral under the “letter” procedure, the Department has re- 
quired the war agencies to make the following findings: 
1. The program does not contain any improper delega- 
tion to industry of Governmental functions; 
2. The war need justifies the economic dislocation. 
Thus, a balance has been achieved between war neces- 
sitated economic dislocations and the importance of main- 
taining the basic structure of the system of free enterprise. 
Upon representation by war agencies as to necessity, 
there was included in the April 29, 1941 statement of 
policy an opinion relating to the formation and operation 
of industry committees to advise public authorities. The 
Attorney General stated that such committees may be 
formed at the request of the federal agencies to work with 
representatives of such agencies on problems involving 
defense and that questions as to whether there was need 
for such committee, and if so, how it shall be chosen, and 


by whom constituted, should be the sole responsibility of 
the agency. The important limitations on the activities of 
these committees were stated by the Attorney General 
to be: 


1. Each committee shall not undertake to determine 
policies for the industry; 


2. Each committee shall not attempt to compel or co- 
erce any one to comply with any request or order made by 
the agency, and, 

3. Each committee shall be generally representative of 
the entire industry. 

Implicit in this statement of policy was the assumption 
by the Attorney General that the activities of these com- 
mittees would be directly related to the formulation by 
the Governmental authority of plans for increasing pro- 
duction and- preventing inflation. 

Recently, the Attorney General, on April 26, 1944, is- 
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sued the following statement with respect to the opera- 
tions of industry advisory committees: * 


The position of the Department with respect to Advisory Com- 
mittees was made clear as early as April 29, 1941, in a letter 
from Attorney General Jackson to John Lord O’Brian, General 
Counsel, Office of Production Management. The position taken 
in that letter with respect to Industry Advisory Committees has 
been reaffirmed from time to time, most recently in a letter dated 
April 18, 1944, from the Attorney General to the Secretary of 
State referring to the formation of an Advisory Committee to 
the State Department on factual matters relating to another in- 
dustry. This letter said in part: 


“Consultation by the State Department with technical ex- 
perts does not constitute any violation of the antitrust laws. 
Consultation does not involve, of course, the determination of 
policies nor the formulation of problems which should be the 
responsibility of the State Department. If the technical ex- 
perts, operating as members of a panel, should themselves 
agree on any private plan or program, or take part in any such 
private plan or program * * * such a plan or program would 
be subject to the antitrust laws.” 


Advisory Committees representing private interests are one 
valuable source of information and advice, but provision should 
be made so that any group which feels that its interests are being 
neglected may present its grievances or suggestions to the Gov- 
ernment. Moreover, no Advisory Committee or other private 
group, representative of special interests, should have authority 
to determine national policy or to carry out a program. That 
authority should be vested exclusively in public officers who are 
responsible to the President and the Congress. 


In connection with the plight of “small business” dur- 
ing the war the Attorney General, on October 4, 1941, 
announced a policy of clearing the formation of produc- 
tion pools of small businesses which individually would 
be unable to bid for Government contracts or to obtain 
subcontracts with prime contractors.* Upon the repre- 
sentation by the War Production Board and the Smaller 
War Plants Corporation that manufacturing concerns 
which are of “relatively small size,” have been hampered 
in obtaining materials necessary to carry on their busi- 
ness and that “serious dislocations of both labor and pro- 

23 Press release, Department of Justice, April 26, 1944. 


24 Letter to John Lord O’Brian, General Counsel, Office of —e Man- 
agement, Oct. 4, 1941. 
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duction” have resulted, approximately 200 pools have 
been set up under clearances with the Department where- 
by they have been granted limited immunity from prose- 
cution under the antitrust laws provided the activities for 
such pools are limited to collaboration for war produc- 
tion. Here again, the Department has reserved complete 
freedom to institute civil actions to enjoin the continuing 
of practices found no longer to be in the public interest 
and persisted in after notice to desist. It has been the 
policy of the Antitrust Division to make periodic exam- 
inations of these pools directed toward two lines of in- 
quiry: 

1. Whether the members of the production pool or 
association are using it as a means of eliminating compe- 
tition or otherwise restraining trade in their normal busi- 
ness activities. 

2. Whether the pool or its members have been guided 
by considerations of fairness with respect to the admission 
of new members to the pool and the allocation of work. 

Upon the representation by the war agencies that there 
was some doubt as to whether the “letter” procedure in- 
stituted on April 29, 1941 would, in effect, grant immu- 
nity from prosecution to those who act in accordance with 
such clearance, on the ground that a change in the admin- 
istration of the Department after the present emergency 
might lead to a contrary view being asserted, Congress 
has provided machinery to remove any hazard of prosecu- 
tion under the antitrust laws for new voluntary combina- 
tions by business units in the interest of the war effort 
when such combinations are not otherwise responsive to 
an order of a government agency.” Section 12 of the 
Small Business Act,” enacted on June 11, 1942, provides 
that whenever the Chairman of the War Production 
Board shall, after prior consultation with the Attorney 


25 Hearings Before a Subcommittee of the Committee on the Judiciary, U. S. 
Senate, 77th Cong., 2nd Sess. (1942) on S. 2431 (May 28, 1942). 


26 56 Stat. 351, 357 (1942), 50 U. S. C. App. Supp. III, § 1112 (1943). 
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General, find and so certify to the Attorney General, in 
writing, that the doing of any act or thing or the omission 
to do any act or thing by one or more persons during the 
period that the statute is in effect, in compliance with any 
request or approval made by the Chairman in writing, is 
requisite to the prosecution of the war, such act, thing or 
omission shall be deemed in the public interest and no 
prosecution or civil action shall be commenced with refer- 
ence thereto under the antitrust laws and the Federal 
Trade Commission Act. Provision is also made in this 
statute for the withdrawal of the certificate, publication 
of the certificate in the Federal Register and the reporting 
by the Attorney General to Congress of operations under 
this procedure.” Section 12 is to remain in force until 
six months after the termination of the war or until such 
earlier time as Congress by concurrent resolution or the 
President may designate. 

The responsibility for determining whether or not a 
program is requisite to the prosecution of the war is, 
under the Section, assigned to the Chairman of the War 
Production Board and he must determine whether the 
proposed program’s contribution to war production out- 
weighs the possible disadvantages brought about by the 
restraints and monopoly which may be created by the pro- 
gram. In this connection, the Antitrust Division to which 
Section 12 consultations have been assigned, has endeav- 
ored to point out to the certifying authority pertinent con- 
siderations in each case so that the door would not be open 
for violations by unscrupulous people who might seek to 
cloak their conspiracies under the guise of wartime pro- 
duction. The Antitrust Division has made available to the 
War Production Board its experience in such matters for 
the appraisal of the character and extent of such combina- 
tions. Generally speaking, the following standards have 


27 Reports are required not less frequently than once every 120 days and have 
been filed on Oct. 6, 1942, Feb. 3, 1943, May 28, 1943, Sept. 15, 1943, Jan. 8, 1943, 
and May 6, 1944. 
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been suggested to the Chairman of the War Production 
Board and the other agencies concerned in the considera- 
tion of these programs: 

1. The avoidance of delegation of functions which 
should reside exclusively in Government officials to non- 
governmental groups, as, for example, the enforcement of 
programs or the determination of policy. 

2. Earnest consideration of the degree to which com- 
petition would be eliminated by the proposed program 
and whether the war need justifies the elimination of such 
competition. 

3. The practicability of imposing reasonably adequate 
safeguards to protect the interests both of those asked to 
participate in a program and of those outside the partici- 
pating group, including the general public, who may be 
adversely affected by the operations of such a program. 

Another wartime control which has partially affected 
the administration of the antitrust laws has been an agree- 
ment, approved by the President on March 20, 1942, be- 
tween the War, Navy and Justice Departments, providing 
for the postponement of investigations and trials insti- 
tuted by the Department of Justice involving the antitrust 
laws. The agreement provides that upon receipt of a 
request from the Secretary of War or Navy stating that 
in his opinion any such investigation or prosecution would 
seriously interfere with the war effort, the Attorney Gen- 
eral either would abide by the decision and defer activity 
in the particular matter or, in the event the Attorney 
General disagreed with the opinion of the Secretary of 
War or the Secretary of the Navy, he would have the 
right to appeal the request to the President. It was stipu- 
lated that before any matter may be deferred “it must be 
preponderantly clear that the progress of the war effort 
is being impeded.” It was agreed that in each case action 
finally taken would be made public and that the investi- 
gation or prosecution would be recommended as soon as 


28 Press release, The White House, March 28, 1942. 
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it appeared that it would no longer interfere with war 
production. Provision was made that “under no circum- 
stances would there be any suspension or postponement of 
prosecution for any actual fraud committed against the 
Government.” “” ‘To protect the right of the Government 
to proceed at a later date where investigations have been 
postponed, Congress has provided for the suspension of 
the operation of any statute of limitations applicable to 
violations of the antitrust laws until June 30, 1945, or 
until such earlier time as the Congress by concurrent reso- 
lution or the President may designate.*° 

While some litigation was postponed during World 
War I, the parallel ends there. During the last war the 
Government moved the Supreme Court to put over cer- 
tain arguments because of “the paramount needs of the 
hour,” but the trials of the antitrust cases were other- 
wise unhampered. 

Thus, the administration of the antitrust laws has been 
adapted to the wartime economy with its basic structure 
preserved. Vigilant enforcement of the antitrust laws has 
been kept alive. During the last fiscal year, the Division 
instituted 58 cases with 140 cases carried over from the 
previous year. Moreover, during the same period, the 
Division instituted 154 new antitrust investigations and 
the Government actually collected $3,297,000 in fines in 
enforcing the antitrust and kindred laws.” 


THE POSTWAR PERIOD 


We have recognized that free competition is an inex- 
pensive necessity. Now that the pendulum may be swing- 


28 At the request of the War and Navy Departments, two investigations and 
the trials of 31 cases have been postponed. For a list of the postponements, see 
Rep. Att’y Gen. (1943) 9. Pending are requests for the postponement of three 
additional trials. Two of the requests were for temporary stays at the conclu- 
sion of which the cases proceeded to trial and the defendants were convicted. In 
one other case, the defendants have pleaded guilty. The anomaly of the situa- 
tion is apparent by the failure to provide for the stay of private litigation or 
other public litigation. 

3056 Stat. 747 (1942), Ht S. C. Supp. ITI, § 590a (1943). 

31 Rep. Att’y Gen. (1918 ) 6 

32 Annual Report of the Rend Division, Fiscal Year 1943, Department of 
Justice. 
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ing to partial reconversion and demobilization of our 
wartime economy, the Antitrust Division is preparing for 
the promotion of free and competitive enterprise in the 
postwar period. Its program for the immediate future 
may be outlined as follows: 

1. Vigorous antitrust enforcement directed at practices 
restricting the free and continuous flow of com- 
merce, with special emphasis on cartel and patent 
practices. 

2. Examination of critical civilian production and dis- 
tribution problems involved in the reconversion 
from a wartime economy to peacetime commerce, 
with particular emphasis on the protection of the 
interests of small businesses. 


CARTELS 


Cartels in many respects, form one of the primary issues 
of the present and of the future. There is a close relation- 
ship between a country’s economic policies and its foreign 
relations and it seems clear that the United States can 
never have a foreign policy based upon principles of 
democracy, international good-will and free enterprise 
so long as international trade is dominated by private in- 
dustrial governments. It is generaliy recognized now that 
economic freedom cannot be obtained at home if private 
groups are permitted to acquire monopoly power over 
industry. Likewise it must be recognized that friendship 
and codperation between this country and other nations 
cannot be established if special interests dominate the ex- 
change of goods and services. 

It must be understood that cartels are, in effect, private 
economic governments which seek to divide and rule 
world industry on the basis of economic privilege. They 
are a form of private regimentation as opposed to free 
enterprise or governmental authority. In general, they 
restrict rather than promote trade. 

Typical of their objectives and practices are division 
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of fields of operation and market areas, restriction of pro- 
duction, fixing of prices and other forms of elimination 
of competition in trade and commerce. They also promote 
various types of restrictive patent licensing contracts en- 
abling them to control and limit the use of new inventions, 
thus hampering and retarding the spread of the benefits 
of technological advance.” 

The greatest threat to our success in achieving full pro- 
duction and full employment at home and free codpera- 
tion with other nations abroad is the philosophy and 
practice of privilege embodied in cartels. Restrictive 
practices in world trade, consummated by cartel agree- 
ments, cannot fail to have their impact on the domestic 
and foreign trade of this country. It is obvious that our 
trade and commerce is affected when our producers are 
given restricted quotas or wholly prevented from partici- 
pating in foreign markets. It is equally clear that the 
determination of conditions upon which foreign goods 
shall enter our domestic markets should not be left to 
private government by combination. Reciprocal trade 
treaties and good-neighbor policies can have little effect 
if private treaties can shut off American markets to for- 
eign producers or prevent American producers from sell- 
ing abroad. 

The most effective weapon presently available for com- 
bating the influence of monopoly and cartel-minded inter- 
national groups is vigorous enforcement of the antitrust 
laws. Congress has recognized that the natural effect of 
competition is to increase commerce—to extinguish or 
prevent the free play of competition is to hinder com- 
merce. As was stated by Mr. Chief Justice Stone in the 
Trenton Potteries case: ** 


Whatever difference of opinion there may be among economists 
as to the social and economic desirability of an unrestrained com- 


38 A number of these situations is described in a comprehensive book on 
cartels, BorKIN AND WELSH, GERMANY’s MASTER PLAN (Duell, Sloan & 
Pearce, 1943), and Levi, International Cartels and The War, in War AND THE 
Law (Univ. Chic. Press, 1944). 

34 United States v. Trenton Potteries Co., 273 U. S. 392, 397, 47 Sup. Ct. 377, 
71 L. ed. 700 (1927). 


2 








THE GEORGE WASHINGTON LAW REVIEW 


petitive system, it cannot be doubted that the Sherman Law 
and the judicial decisions interpreting it are based upon the 
assumption that the public interest is best protected from the 
evils of monopoly and price control by the maintenance of com- 
petition. 


By passage of the antitrust laws, Congress has expressed 
the American policy of free competition not only in inter- 
state trade and commerce but also in our foreign trade 
and commerce. The provisions of Section 73 of the Wil- 
son Tariff Act** further exemplify this doctrine with spe- 
cific reference to imports to this country. Section 11 of 
the Panama Canal Act prohibits passage through the 
Panama Canal of ships owned or operated by persons 
doing business in violation of the antitrust laws.°* Thus, 
the practices of foreign cartels, involving elimination of 
competition and collectivization of industry, are incon- 
sonant with the basic concepts of our antitrust laws and 
national economic policy. The type of arrangements 
which are the cornerstone of European cartelization, such 
as agreements dividing markets, allocating customers, 
controlling production and prices, and apportioning busi- 
ness have all been long declared to be violations of our 
antitrust statutes by our courts.” 

The antitrust laws can be effectively applied to combat 
restraints upon the domestic and foreign commerce of the 
United States whether the practices, agreements or con- 
spiracies complained of have their inception in this coun- 
try or elsewhere.” 

It has become an accepted principle of law that acts 
done or agreements entered into in a foreign jurisdiction, 
assuming the lawfulness there, may be prosecuted or en- 
joined in this country where the effect or result of such 


85 Supra note 2, 28 Stat. 570 (1894). 
86 Supra note 2, 37 Stat. 567 (1912). 


87 United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 60 Sup. Ct. 811, 
84 L. ed. 1129 (1940). See The Sherman Antitrust Act and Its Enforcement 
(1940) 9 Law & Contemp. Pros. 1-160. 


88 United States v. Sisal Sales Corp., infra note 40; cf. American Banana Co. 
v. United States Fruit Co., 213 U. S. 347, 29 Sup. Ct. 511, 53 L. ed. 826 (1909). 
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acts or agreements is a violation of our laws.” Agree- 
ments which restrain our trade with foreign nations have 
been uniformly declared illegal.*° Our courts may con- 
trol foreign citizens or corporations operating wholly in 
foreign territory where their operations extend into the 
domestic and foreign commerce of this country just as we 
may undoubtedly control the activities of our own citizens 
and our own corporations which impinge upon our do- 
mestic and foreign trade and commerce.“ 

The mere fact that a combination is formed in a for- 
eign country does not prevent the application of our laws 
where it affects the foreign commerce of this country and 
is put into operation here.** Conversely, combinations or 
agreements entered into in the United States and adversely 
affecting the foreign trade of this country are subject to 
the antitrust laws although the acts done to effectuate the 
restraints are performed outside this country.* It is rec- 
ognized that some cartel arrangements are instigated by 
or under cover of foreign governmental authority, but 
unless the cartel arrangements complained of are solely 
participated in by the foreign government, the situation is 
not altered. While acts of a foreign sovereign may have 
immunity from suit,“* such immunity does not apply to 
private individuals or organizations even though they 


89 United States v. Nord Deutscher Lloyd, 223 U. S. 512, 32 Sup. Ct. 244, 
56 L. ed. 531 (1912); United States v. Twenty-five Packages of Panama Hats, 
231 U. S. 358, 34 Sup. Ct. 63, 58 L. ed. 267 (1913); Ford v. United States, 273 
U. S. 593, 47 Sup. Ct. 531, 71 L. ed. 793 (1927). 

40 United States v. American Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 632, 
55 L. ed. 663 (1911); United States v. Pacific & Arctic R. & Nav. Co., 228 
U. S. 87, 33 Sup. Ct. 443, 57 L. ed. 742 (1913) ; Thomsen v. Cayser, 243 U. S. 
66, 37 Sup. Ct. 353, 61 L. ed. 597 (1917); United States v. Sisal Sales Corp., 
274 U. S. 268, 47 Sup. Ct. 592, 71 L. ed. 1042 (1927); United States v. Ham- 
burg-Amerikanische, P. F. A. Gesellschaft, 200 Fed. 806 (C. C. S. D. N. Y. 
1911); see also, 31 Op. Att’y Gen. 545 (1910); United States v. Deutsches 
Kalisyndikat Gesellschaft, Equity No. 42-124 (S. D. N. Y. Feb. 27, 1929) 
(consent decree) ; and United States v. Amsterdamische Chininefabriek, Equity 
No. 44-384 (S. D. N. Y. Sept. 20, 1928) (consent decree). 

41 United States v. Pacific & Arctic A. R. & Nav. Co., supra note 40. 

42 Thomsen v. Cayser, supra note 40. 

43 United States v. Sisal Sales Corp., supra note 40. 

44 American Banana Co. v. United Fruit Co., supra note 38; Berizzi Bros. 
Co. v. S. S. Pesaro, 271 U. S. 562, 46 Sup. Ct. 611, 70 L. ed. 1088 (1926); 
The Maipo, 259 Fed. 367 (S. D. N. Y. 1919). 
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may be acting pursuant to the laws of their own country,” 
or as agents for their government “ or though a foreign 
government may have a substantial financial interest in 
the challenged organization and activities.“ 

The practical difficulty of acquiring personal jurisdic- 
tion over some of the foreign individual or corporate par- 
ticipants in a cartel which affects our foreign or domestic 
commerce is often confused with the question of whether 
or not a violation of our antitrust laws is involved. This, 
however, is a technical problem depending upon an ag- 
gregation of facts rather than a question of substantive 
law involved in restraints upon commerce. 

No discussion of this subject can be complete without 
mention of the Webb-Pomerene Act.“ This Act pro- 
vides that nothing in the antitrust laws shall be con- 
strued as declaring to be illegal an export association or 
any agreement made or act done in the course of export 
trade by such association, provided that such association, 
agreement or act does not: (a) restrain trade within the 
United States; (b) restrain the export trade of any do- 
mestic competitor or association; or (c) enhance or de- 
press prices within the United States, substantially lessen 
competition within the United States, or otherwise re- 
strain trade therein. 

The purpose of the Act was to provide a means by 
which American concerns, particularly smaller businesses, 
could by consolidating facilities and organizations for 
foreign trade meet competition from powerful foreign 
combinations, and to place facilities for world-wide sell- 
ing organizations at the disposal of American firms which 
alone could not establish efficient foreign trade opera- 
tions.“ 


45 31 Op. Att’y Gen. 545 (1910). 

46 United States v. Deutsches Kalisyndikat Gesellschaft, 31 F. (2d) 199 (S. D. 
N. Y. 1929). 

47 Ibid. 

48 40 Stat. 516-518 (1918), 15 U. S. C. §§ 61-65 (1940). 

49 Rep. F. T. C. (1916); H. Repr. 50, 65th Cong., Ist Sess., p. 3 (1917); 
see also statements by sponsors of the Act, 55 Conc. Rec. 3565 (1917), 56 
Conc. Rec. 172, 181 (1917). 
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The Webb-Pomerene Act was not passed to provide a 
sanction for American firms to join forces with cartels 
seeking domination and control of world markets nor to 
permit American firms to take part in cartel restrictions 
on American trade or productive capacity. Associations 
organized under the Act receive no immunity to enter 
into international agreements which restrict production 
and distribution, divide territories and fields of operation, 
fix prices or otherwise regiment industry throughout the 
world. Nor do they receive immunity under the Webb- 
Pomerene Act to enter into agreements which restrain 
trade within the United States, restrain the export trade 
of any domestic competitor or association, or which en- 
hance or depress prices or substantially lessen competi- 
tion in the United States. The Act was not intended as an 
authorization for American firms to exchange freedom 
from foreign competition in the United States for under- 
takings by American industry to refrain from competition 
abroad.” 

Export associations, if they are to serve their permis- 
sive function in the postwar world must be the spearhead 
of American industry as it enters into competition for a 
fair share of the world markets, rather than the tool or 
partner of international monopolists to draw American 
industry into restrictive agreements which conflict with 
the antitrust laws. Thus, the Webb-Pomerene Act is lim- 
ited in its application and derogates but little from the 
application of the antitrust laws to the foreign commerce 





50 An equity suit has been instituted against two Webb-Pomerene associations, 
United States Alkali Export Ass’n and the California Alkali Export Ass’n, and 
against others charging them with violations of the antitrust laws because of 
participation in restraints of domestic and foreign commerce not authorized by 
the Webb-Pomerene Act. The complaint alleges that American companies, 
organized as Webb-Pomerene Export Associations, entered into agreements 
among themselves and with foreign cartels (1) not to compete with each other 
in foreign markets, (2) to divide the world into exclusive marketing areas, 
(3) to prevent other American manufacturers from exporting to joint territories 
shared on a quota basis by the cartel members except in compliance with quota 
and price agreements fixed for such markets, and (4) to conduct export trade 
so as to fix and maintain uniform and non-competitive prices in the United 
States. United States v. United States Alkali Export Ass’n (S. D. N. Y.; 
No. 24-464, filed March 16, 1944). 
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of this country. The antitrust laws still stand as a bulwark 
against international agreements inimical to the domestic 
or foreign trade and commerce of the United States and 
also guard against abuse of the permissive provisions of 
the Webb-Pomerene Act. 

There is some reason to believe that exposure of secret 
cartel practices by investigation and prosecution under 
the antitrust laws may have its effect upon the public pol- 
icy of other countries and promote common understanding 
that restrictions upon international trade should be out- 
lawed. Cartels have resulted in higher costs, higher 
prices, restricted markets and shortages of goods. Freed 
of these artificial limitations, American enterprise should 
be able to expand in world markets and render foreign 
cartel control ineffective. It is doubtful, indeed, whether 
any major international cartel can effectively control 
world markets without the participation and codperation 
of American segments of the industry. Without it there 
is a real question whether foreign cartels can long survive 
in many industries. Thus vigorous enforcement of the 
antitrust laws in the postwar period, perhaps supple- 
mented by legislation to facilitate the discovery of cartel 
agreements and connections, will serve to further the ex- 
pansion and development of American trade and com- 
merce. 

TRADE-MARKS 

Enforcement of the antitrust laws has been adapted 
from time to time to the devices and fashions which the 
lawyers of each period utilized to avoid or circumvent the 
policy of the law. The devices historically have included 
the trust, the corporate merger, the trade association, the 
patent license and the cartel agreement. Antitrust litiga- 
tion and additional legislation have, often after a long 
delay, restricted the use of the device and brought the 
other fields of law involved into harmony with the poli- 
cies underlying the antitrust laws. Effective enforcement 
of the antitrust laws, however, requires that new devices 
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to circumvent the antitrust laws be promptly recognized 
and enjoined before the restraints and practices under 
them can be capitalized. This not only protects the pub- 
lic interest but prevents waste of entrepreneurial talent 
that might be enticed by the will-o’-the-wisp of a formal 
immunity from the antitrust laws while indulging in the 
substance of restraint and monopoly. 

Such a situation requiring recognition of a new fashion 
for cloaking restraint and monopoly may well be pre- 
sented by the discernible tendency to shift from patents 
to trade-marks,” as colorable sanctions for monopolistic 
practices beyond the legal rights derived from the owner- 
ship of a trade-mark. The function of a trade-mark is 
to indicate the origin or ownership of the trade-marked 
product and it is the producer’s good will and not a 
monopoly of language or production which is entitled to 
protection. Accordingly, geographical names, words 
merely descriptive of an article, its ingredients, qualities, 
properties, functions or uses, and designations likely to 
be regarded by purchasers as the common or usual name 
of an article could not as such be trade-marks. Such des- 
ignations do not to the ordinary purchaser carry an asso- 
ciation with the producer of the goods and to permit one 
producer to appropriate a generic or descriptive designa- 
tion for his exclusive use would in effect vest in him a 
monopoly based on control of the language available for 
use in the market place. Although a designation in its 
inception may have been a fanciful or coined word, it 
may through promotion become a common and possibly 
the only name for a product. This tendency is particu- 
larly acute in the case of trade-marks upon patented prod- 
ucts. The patent by definition covers a distinct and new 
thing. During the period of the validity of the patent, 
in many instances, no person other than the patentee can 
produce the article at all and for this reason the trade- 


51 Diggins, Trade-Marks and Restraints of Trade (1944) 32 Gro. L. J. 113; 
Borchardt, Are Trade-Marks an Antitrust Problem? (1943) 31 Gro. L. J. 245. 
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mark applied by the patentee tends to become the only 
name by which the public can designate or other pro- 
ducers can describe their product after the patent expires 
or is invalidated.” 

The federal courts have been conscious of the monopo- 
listic dangers involved in permitting the continued exclu- 
sive use by a trade-mark owner of a designation which is 
or has become generic or merely descriptive of the ar- 
ticle.” Nevertheless, recent Congressional investiga- 
tions,” antitrust litigation involving improper patent and 
cartel practices,” and unfair trade practice cases invol- 
ving private parties” indicate that antitrust interest in 
trade-marks as a means of implementing monoplistic 
practices and as sanctions for such practices would be 
timely. This is particularly true since trade-mark legis- 
lation is being urged upon Congress upon the assumption 
that trade-mark owners should be permitted to capitalize 
on some of the restraint and monopoly value of their 
trade-marks.” Antitrust examination would involve con- 
sideration of the extent to which practices involving “li- 
censing” of trade-marks, collective use of trade-marks, 
and control over distribution of trade-marked products 


52 “Aspirin,” Bayer Co. v. United Drug Co., 272 Fed. 505 (S. D. N. Y. 1921); 
“Cellophane,” DuPont Cellophane Co. v. Waxed Products Co., 85 F. (2d) 75 
C36). A. 2d, 1936), cert. den. 299 U. S. 601, 57 Sup. Ct. 194, 81 L. ed. 443 

58 Kellogg Co. v. National Biscuit Co., 305 U. S. 111, 59 Sup. Ct. 109, 83 L. 
ed. 73 (1938); Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 
1002, 41 L. ed. 118 (1896); Canal Co. v. Clark, 80 U. S. 311, 13 Wall. 311, 
20 L. ed. 581 (1872); DuPont Cellophane Co. v. Waxed Products Co., supra 
note 52; J. C. Penney Co. v. H. D. Lee Mercantile Co., 120 F. (2d) 949 
(C. C. A. 8th, 1941); Bayer Co. v. United Drug Co., supra note 52; Lino- 
leum Mfg. Co. v. Nairn [1878] 7 Ch. Div. 834; Dixi-Cola Laboratories, Inc. v. 
Coca-Cola Co., 117 F. (2d) 352 (C. C. A. 4th, 1941), cert. den. 314 U. S. 629, 
62 Sup. Ct. 60, 86 L. ed. 505 (1941); Amiesite Asphalt Co. of America v. 
Interstate Amiesite Co., 4 F. Supp. 504 (D. Del. 1933), aff'd 72 F. (2d) 946 
(C. C. A. 3rd, 1934); Dixie Rose Nursery v. Coe, 131 F. (2d) 446 (App. 
D. C. 1942), cert. den. 318 U. S. 782, 63 Sup. Ct. 856, 87 L. ed. 1149 (1943). 

54 Hearings Before Senate Committee on Patents, supra note 1. 

55 Diggins, supra note 51; Borchardt, supra note 51. 

56 Taylor Instrument Companies v. Fawley-Brost Co., 139 F. (2d) 98 
(C. C. A. 7th, 1943), cert. den. 64 Sup. Ct. 782 (1944); Selchow & Righter Co. 
v. Western Printing & Lithographing Co. 47 F. Supp. 322 (E. D. Wisc. 1942), 
aff'd (C. C. A. 7th, May 25, 1944). 

57 Cf, Derenberg, Trade-Marks Ante Portas (1943) 52 Yate L. J., 
eT Eee Monopoly Implications in Trade-Mark Bill (1944) 32 Cees 
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are running contrary to the policy embodied in the anti- 
trust laws, and the extent to which otherwise legitimate 
rights under trade-marks are being utilized as instru- 
ments of business policy in allocating territories, products, 
or customers and in barring access by American produ- 
cers to foreign markets. 

It seems that the Antitrust Division might well occupy 
itself with the determination and clarification of the rela- 
tionship between trade-mark law and practices and the 
policies of the antitrust laws.” The necessity for such 
clarification becomes imperative as the methods of pro- 
duction and distribution become more concentrated and 
complex. 


STRENGTHENING ANTITRUST PROSECUTION OF 
PATENT ABUSES BY LEGISLATION 


Testimony before Congressional Committees,” facts 
disclosed in over forty cases” instituted since 1939 by the 
Antitrust Division, and recent decisions of the United 
States Supreme Court and lower federal courts” have dis- 
closed many abuses of the patent system which have ad- 
versely affected the free play of normal competitive im- 


58 Cf. copyrights, Interstate Circuit, Inc. v. United States, 306 U. S. 208, 59 
Sup. Ct. 467, 83 L. ed. 610 (1939); Taylor Instrument Companies v. Fawley- 
Brost Co., supra note 56. 

59 Hearings Before the Senate Committee on Patents, supra note 1; Hearings 
Before the Subcommittee on Military Affairs, supra note 1. See also Hearings 
Before Temporary National Economic Committee on Pub. Res. No. 113, 75th 
Cong., 3rd Sess. (1938), Part 2, p. 377 et seq., Part 5, p. 2011. 

60 For a list of these cases, see Meyers and Lewis, The Patent “Franchise” 
and the Antitrust Laws (1941-42) 30 Geo. L. J. 117, 261, n. 99; Borkin, Patent 
ge Compulsion to License and Recent Decisions (1943) 43 Con. L. Rev. 

2, 721, a: 2. 

61 Morton Salt Co. v. G. S. Suppiger Co., 314 U. S. 488, 62 Sup. Ct. 402, 
86 L. ed. 363 (1942); B. B. Chemical Co. v. Ellis, 314 U. S. 495, 62 Sup. Ct. 
406, 86 L. ed. 367 (1942); United States v. Masonite Corp., 316 U. S. 265, 
62 Sup. Ct. 1070, 86 L. ed. 1461 (1942); United States v. Univis Lens Co., 
316 U. S. 241, 62 Sup. Ct. 1088, 86 L. ed. 1408 (1942); Sola Electric Co. v. 
Jefferson Electric Co., 317 U. S. 173, 62 Sup. Ct. 172, 87 L. ed. 165 (1942) ; 
United States v. Hartford-Empire Co., 46 F. Supp. 541 (N. D. Ohio, 1942); 
Crosby Steam Gage & Valve Co. v. Manning, Maxwell & Moore, Inc. (United 
States, Intervenor), 51 F. Supp. 972 (D. Mass. 1943); Mercoid Corp, v. 
Minneapolis-Honeywell Reg. Co., 320 U. S. 680, 64 Sup. Ct. 278 (1944) ; Mercoid 
Corp. v. Mid-Continent Investment Co., 320 U. S. 661, 64 Sup. Ct. 268 (1944) ; 
United States v. Vehicular Parking, Ltd., supra note 19. See Frost, Patent 
Infringement and the Public Interest (1944) 12 Gro. WAsu. L. Rev. 360. 
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pulses. These abuses shout for curbs on those who use 
the patent franchise as an instrument of aggressive busi- 
ness policy, impeding our internal security, rather than 
for its constitutional purpose,—“to promote the Progress 
of Science and useful Arts.” That some legislative action 
can be expected along the antitrust-patent front finds sup- 
port in a number of bills which have been introduced in 
Congress.” 

One proposal, H. R. 3874, has been offered recently as 
a means of strengthening antitrust enforcement of patent 
abuses.” ‘The bill would come to grips with the problem 
of eliminating abuses of the patent laws which conflict 
with the maintenance of the system of free enterprise for 
which the Sherman Act is the custodian. A summary of 
comments on the bill seems quite timely. 


Intervention 


One section of the proposal “* would authorize the 
United States to intervene in any proceeding in the federal 


courts where the issue of patent infringement or validity 
is raised. The announced purpose in allowing such inter- 


62 S. 2730, 77th Cong. 2d Sess. (1942); H.R. 109, 78 Cong. Ist Sess. (1943) ; 
H. R. 1371, 78th Cong. Ist Sess. (1943) ; H. R. 3874, 78 Cong. 2d Sess. (1944). 

83 The proposals contained in this bill would amend the Clayton Act (supra 
note 2) as Section 27 following, in order to make applicable to the proposed law 
several sections of the Clayton Act dealing with procedural and evidentiary 
problems in antitrust proceedings. This method would also eliminate the need 
for adding to the proposed bill definitions of “antitrust laws” and “commerce” 
which are contained in Section 1 of the Clayton Act and a separability clause 
which is set out in Section 26 of the Act. 

64 Section 27 reads: 

“Whenever the validity, scope, or infringement of any United States 
patent is involved in any action in any court of the United States as defined 
in the Act of August 24, 1937 (ch. 754, sec. 5, 50 Stat. 753), the court 
having jurisdiction over the action shall certify such fact to the Attor- 
ney General whether or not the United States, or any agency thereof, 
or any officer or employee thereof, is a party. In any such action the 
court shall permit the United States to intervene and become a party for 
presentation of evidence (if evidence is otherwise receivable in such action) 
and argument upon any question concerning the patent or patents involved, 
including, but not limited to, questions of validity and scope, and use in viola- 
tion of section 29 hereof. Upon intervention in any such action, the United 
States shall have all the rights of a party (including rights of appellate 
review) to the extent necessary for the proper presentation of the facts and 
the law relating to the patent or patents involved.” 

The provisions of this section correspond closely to those of Section 1 of the 
Act of August 24, 1937, 50 Stat. 751 (1937), 28 U. S. C. § 401 (1940), which 
authorizes the United States to intervene in any suit in the federal courts 
where the constitutionality of an act of Congress is drawn in question. 
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vention is “to provide safeguards against the establish- 
ment, in purely private litigation, of spurious or distorted 
claims of patent privilege.” © 

A modified proposal has been rejected by the American 
Bar Association’s Section of Patent, Trade-Mark and 
Copyright Law.” The grounds for opposing interven- 
tion by the Attorney General permitted only if, in the dis- 
cretion of the court, it is warranted in the public interest, 
were stated to be: The Department would always work 
against the validity of the patent; would greatly increase 
the length and expense of trial of patent cases; and would 
attack work done by the Patent Office in granting patents. 

Recently, the Antitrust Division embarked on a pro- 
gram of intervening in patent infringement actions where 
it was believed that the patent sued upon had been im- 
properly used.” In a recent case, the District Court in 
granting the Department’s application to intervene under 
Rule 24 (b) (2) of the Federal Rules of Civil Pro- 
cedure,” stated :® 


Recent investigations have stressed the extent to which private 
patent infringement suits have been used to promote unlawful 


65 See Remarks of Hon. Jerry Voorhis, 89 Conc. Rec. 11025 et seq. (1943). 

66 The Patent, Trademark and Copyright Law Section of the American Bar 
——* Summary of Proceedings at the Detroit Meeting, Aug. 24-25, 1942, 
pp. 26-27. 

67 The Government was permitted to intervene in Wisconsin Alumni Research 
Foundation v. René Douglas, d. b. a. Douglas Laboratories (Civ. No. 43 C-704, 
N. D. E. D. Ill. Feb. 24, 1944). In three cases, the court dismissed the motion 
without prejudice subject to a motion to renew in the event the defendants failed 
to present evidence on the antitrust allegations. General Electric Co. v. Hygrade 
Sylvania Corp., 45 F. Supp. 714 (S. D. N. Y. 1942); Woburn Degreasing Co. 
v. Spencer Kellogg & Sons, 3 F. R. D. 7 (W. D. N. Y. 1943); American 
Optical Co. v. New Jersey Optical Co., 50 F. Supp. 806 (D. Mass. 1943). 
Generally, the ground for denial in these actions was either that the motion was 
not timely made or that intervention would unduly delay or prejudice adjudica- 
tion of the rights of the original parties. The court in the General Electric case 
recently requested the Government to renew its motion since the defendant 
failed to raise the antitrust defense. (Opinion by Judge Leibell, March 30, 
1944). On June 2, 1944, the court granted the Government’s motion to suspend 
entry of the judgment holding General Electric’s patents valid until after the dis- 
position of a pending antitrust action against General Electric. 

68 Rule 24 (b) provides: “Permissive intervention. Upon timely application 
anyone may be permitted to intervene in an action: . . . (2) when an appli- 
cant’s claim or defense and the main action have a question of law or fact in 
common. In exercising its discretion the court shall consider whether the 
intervention will unduly delay or prejudice the adjudication of the rights of the 
original parties.” 

68 Crosby Steam Gage & Valve Co. v. Manning, Maxwell & Moore, Inc., 
supra note 61, at 974. 
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concentration of economic power. See Temporary National 
Economic Committee, Investigation of Concentration of Eco- 
nomic Power, Final Report March 31, 1941, 77th Cong., 1st 
Sess., Doc. No. 35, pp. 36, 37; Monographs Nos. 16 and 31, 
76th Cong., 3rd Sess. And these same investigations have shown 
how often the private defendant is helpless adequately to present 
its case against a monopolistic use of a patent, Monograph No. 
31, supra, pp. 141, 142; how often the testimony fails to reveal 
the industrial setting in which the alleged abuses occur, Mono- 
graph No. 31, supra, p. 148; and how often the Court shapes 
the judicial remedy without knowing its full implication as a 
governing rule for a large segment of the economy, Monograph 
No. 16, supra, p. 72. These defects would at least in part be 
cured if that branch of the Government charged with the enforce- 
ment of the policy against monopoly were permitted to intervene 
in appropriate cases and to present the relevant considerations of 
fact, law and policy. Indeed in their report, the experts of the 
Temporary National Economic Committee recommended that 
“provision ... be made [for] . . . the intervention of the Gov- 
ernment in private suits,’ Monograph No. 31, supra, p. 151. 


In the experience of the Antitrust Division, litigation 
involving validity and infringement of patents is expen- 
sive and notoriously long-drawn out. Patents of large 
commercial importance are usually held by corporations 
possessing great resources of wealth, skilled counsel and 
technical experts. The party contesting infringement 
usually is unable to meet these advantages and he can fre- 
quently be forced into a compromise at some point on the 
long road of litigation. Antitrust prosecutions are replete 
with instances where litigants have settled their differ- 
ences in a manner opposed to the public interest. The 
result is that many patents and patent claims of doubtful 
validity are neither subject to an adequate test nor even 
subjected to the test of judicial scrutiny, particularly by 
appellate courts.” 

70It is significant that federal district courts have been more lenient than 
Circuit Courts of Appeals in giving recognition to patent claims and that the 
Supreme Court, in turn, has been less lenient than Circuit Courts of Appeals. 
A study of decisions for the year 1933 shows that patents were found to be valid 
and infringed in 39% of the cases decided by district courts and in 18% of the 
cases decided by Circuit Courts of Appeals. In the decade 1930-1939 the ques- 
tion of patent validity was in issue in 30 cases, involving 27 separate patent 
grants, coming before the Supreme Court. Of the 27, only one was held both 
valid and infringed, two were held not infringed, and 24 were held invalid. 


Patents and Free Enterprise, Monograph No. 31 (1941) Temporary National 
Economic Committee, 76 Cong. 3rd Sess. p. 133 (1938). 
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In considering these effects upon the public interest, it 
must not be overlooked that the patent privilege consti- 
tutes ipso facto a limitation upon the freedom of trade 
and competition. It becomes therefore a matter of acute 
public concern that the special privileges conferred by 
the patent statutes, which are granted for the sole purpose 
of stimulating invention, should be relegated to their true 
sphere. The Supreme Court has said: 

Since patents are privileges restrictive of a free economy, the 
rights which Congress has attached to them must be strictly con- 
strued so as not to derogate from the general law beyond the 
necessary requirements of the patent statute.” 

At the present time, the function of the Government in 
confining patent privileges to their legitimate sphere stops 
with the issue of the patent except insofar as the Govern- 
ment, in antitrust proceedings, may attack the misuse of 
patent claims.” For reasons already indicated, determi- 
nation of enforceability, scope and validity, once a patent 
has been issued, should not be left exclusively to private 
negotiation and private litigation. 

The Government, in intervening in infringement pro- 
ceedings as the guardian of the public interest, would as- 
sure that special privileges, which the Government itself 
has granted for a specific and limited purpose, are kept 
within their legitimate boundaries. Grant of the right 
to intervene would not impose any implied obligation to 
exercise this power in every infringement suit. As a mat- 
ter of policy, the power would probably be exercised only 
where a significant point of law is involved or where the 
patents involved relate to matters of considerable commer- 


71 United States v. Masonite Corp., supra note 61, at 277. 

72 Of course the Government has on occasions instituted proceedings to cancel 
patents acquired through fraud. United States v. American Bell Telephone Co., 
167 U. S. 224, 17 Sup. Ct. 809, 42 L. ed. 144 (1897), which was a suit by the 
Government to cancel a patent, did not pass upon the question of whether the 
enactment of the Sherman Act constituted a basis for suits by the Government to 
contest patent validity because of the unlawful monopolies which would be cre- 
ated by invalid patents. In a private proceeding to recover unpaid royalties in 
which the defendant counterclaimed under the antitrust laws, it was held proper 
for him to challenge the validity of the patent to meet the defense that price 
fixing was a lawful exercise of the patent. Sola Electric Co. v. Jefferson 
Electric Co., supra, note 61. 
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cial and public importance and where there was doubt as 
to the ability or willingness of the party defending against 
infringement to litigate the issue effectively and uncom- 
promisingly. 


Registration 


Another provision of H. R. 3874 would provide that 
all patent conveyances or agreements relating to patents 
shall be in writing and that a copy of every such instru- 
ment shall be filed with the Attorney General.” 

This provision has met with general acceptance. How- 
ever, it has been contended that the instruments should be 
recorded with the Patent Office instead of being filed with 
the Attorney General.“ It is believed that registration 
should be lodged with the Department of Justice. The 
purpose of this provision is to furnish the Government 
with accurate information as to the actual use being made 


78 Section 28 reads: “After the enactment of this Act every sale, assign- 
ment, or other conveyance of any patent or patent application or of any interest 
therein, every agreement relating to a patent, patent application, or interference 
proceeding, and every transfer by license, agreement, or otherwise, of rights 
under a patent or patent application (except such as arise by operation of law) 
shall be embodied in a written instrument. Every patentee, patent applicant, 
seller, assignor, grantor, transferor, or licensor, shall file with the Attorney 
General (a) within thirty days after its execution, a true and complete copy 
of each such instrument; (b) within six months after the enactment of this 
section a true and complete copy of any agreement relating to a patent, patent 
application, or interference proceeding, and every transfer by license, agreement, 
or otherwise, of rights under a patent or patent application, which agreement, 
transfer, or license shall be in effect at the time of the enactment of this section; 
and (c) within thirty days after execution thereof a true and complete copy 
of any contract, agreement, or any document relating to, modifying, canceling, 
or supplementing any such instrument, contract, or agreement referred to in 
(a) and (b) hereof. The Attorney General may issue rules and regulations ap- 
propriate and necessary to carry out the purposes of this Section and Section 30 
hereof. Any person failing to file an instrument or document as required by 
this section shall be liable to a penalty of $500 for each such offense and $25 
for each day of the continuance thereof, which shall accrue to the United States 
and may be recovered in a civil action brought by the United States: Provided, 
That filing under this section shall not constitute the written statement to the 
Attorney General within the purview of section 30 hereof.” 

74 The Patent, Trademark and Copyright Law Section of the American Bar 
Association has ‘approved in principle public recording of conveyances of patent 
rights. See supra note 66, at 27. This suggestion has been adopted by the 
National Association of Manufacturers which stated that “such recording would 
facilitate government investigation of the practices involved and tend to remove 
the suspicion which | is often attached without justification to legal and beneficial 
patent agreements.” Public Release, Feb. 1, 1943, National Association of 
Manufacturers. The National Patents Planning Commission has also en- 
dorsed a similar proposal. Report of the National Patent Planning Commission, 
The American Patent System (1943) 10. 
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of patents, in order to uncover more promptly question- 
able practices and to facilitate prosecution of antitrust 
violations. 

The Supreme Court in several recent decisions has 
passed upon the legality of various patent-licensing ar- 
rangements and agreements and has found them unlawful 
under provisions of the Sherman Act.” There are also 
numerous cases now pending in court charging similar 
illegal restraints of trade. In most of these cases the facts 
which were the basis of suit were discovered only after a 
long, painstaking, and costly investigation. ‘There are 
doubtless many other illegal restraints of this nature 
which have not yet come to the attention of the Govern- 
ment. Furthermore, in practically all of these cases the 
restraints have been in effect over a long period of time. 
Eventual discovery of the facts and successful prosecution 
furnish no relief with respect to the prior period of re- 
straint. The effect of this provision should be more effi- 
cient and more effective enforcement of the antitrust laws 
in the patent field. 


Improper Use 


Section 29 of H. R. 3874 would make illegal any use 
or non-use of a patent which has the effect of unreason- 
ably limiting the supply of any article in commerce.” 


75 Supra note 61; see also Interstate Circuit, Inc. v. United States, supra 
note 58, involving copyrights; Ethyl Gasoline Corp. v. United States, 309 
U. S. 436, 60 Sup. Ct. 618, 84 L. ed. 852 (1940). 

76 This section reads: 


“Any use or nonuse of a patent or patent application, or of any interest 
therein, including any failure or refusal to grant licenses thereunder which 
has the effect of unreasonably limiting the supply of any article from com- 
merce is hereby declared to be illegal. Every sale, assignment, or convey- 
ance of a patent or patent application, or of any interest therein, or agree- 
ment relating to a patent or patent application, and every transfer of rights 
under a patent or patent application, by license or otherwise, involving any 
condition, agreement, or understanding which restricts the price of any 
article sold or handled in commerce and which embodies or is made by 
the use of an invention covered by such patent or patent application, is 
hereby declared to be illegal. The use or non-use of any patent or patent 
application or of any interest therein in violation of this section shall render . 
such patent or patent application null and void, and any court having juris- 
diction of an action, civil or criminal, involving violation of this section 
shall adjudge that such patent or patent application is null and void, 
Every person who shall violate this section or who shall engage in any 
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The purpose of this section is to make it illegal to impose 
under the cloak of the patent privilege undue restraint 
upon production or distribution. The section also pro- 
vides for cancellation of the abused patent except where 
there has been on advance disclosure of the facts to the 
Attorney General as provided in the declaratory judg- 
ment procedure established by another provision of the 
proposal. These provisions of the bill apparently written 
with antitrust enforcement by public authorities in mind, 
may not meet the problem of recognizing defenses per- 
mitted by law in private patent infringement suits. It is 
also questionable whether the present definition of patent 
abuses in the bill provides a sufficiently definite standard 
to guide patent owners, the courts, and manufacturers and 
distributors generally in determining the permissible 
scope of patent licensing and the line of demarcation be- 
tween patent infringement and the public domain. In this 
respect the bill probably requires rewording, particularly 
to incorporate the general underlying principle consonant 
with both the patent and the antitrust laws that the exten- 
sion of claims under a patent beyond the scope of the 
invention renders the patent unenforceable whether the 
extended claims are made before the Patent Office or as 
a means of commercial coercion. This principle has been 
applied by the Supreme Court.” 

Section 29 would also make it illegal to assign patents 
or to license rights thereunder embodying any condition 
or agreement which restricts the price of any article 

combination or conspiracy to violate this section shall be guilty of a mis- 

demeanor, and on conviction thereof shall be punished by a fine not exceed- 

ing $5,000 or by imprisonment not exceeding one year, or by both said 
punishments in the discretion of the court.” 

77 See Mercoid Corp. v. Mid-Continent Investment Co., supra note 61. Mer- 

coid Corp. v. Minneapolis-Honeywell Reg. Co., supra note 61; Marconi Wire- 

less Telegraph Co. v. United States, 320 U. S. 1, 58, 63 Sup. Ct. 1393, 87 L. ed. 


1731 (1943); Altoona Theatres y. Tri-Ergon Corp., 294 U. S. 477, 493, 55 Sup. 
Ct. 455, 79 L. ed. 1005 (1935): 

“The settled rule that unreasonable delay in making a disclaimer invali- 
dates a patent [citing cases] rests upon the similar principle that misuse of 
the patent, or a part of it, by the patentee, in such a manner as to mislead 
the public or operate to its detriment, deprives the claim of the benefit of the 
patent laws.” 
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which may be produced under the patent.” ‘The extent 
to which such conduct may be lawful under the exist- 
ing provisions of Section | of the Sherman Act is doubt- 
ful, and it is desirable that the question, as well as the 
area of illegality, should be definitely fixed by statute. 
This prohibition would not unduly limit the reward 
which the patent owner may obtain from his invention. 
He or his assignee or licensee would still be permitted to 
sell the patented product at any price each may choose. 
There would be no impairment of the exclusive right to 
“make, use and vend” conferred by the present patent 
law; the only thing outlawed would be imposition of 
price restrictions in connection with assigning or granting 
to others all or part of the owner’s patent privilege. There 
seems no reason in policy for conferring upon the patent 
owner, in addition to the other privileges which the law 
grants him, the privilege of price-fixing. 

Certainly if two manufacturers entered into a price 
fixing arrangement relating to unpatented products, the 
agreement would be illegal under the general law.” 
Since the patentee derives no right from the patent stat- 
utes to place a price limitation upon his licensee, the 
public is entitled to price competition between manufac- 
turers of patented articles.” 

78 Price-fixing on unpatented products is illegal per se. United States v. 
Socony Vacuum Oil Co., supra note 37; United States v. Trenton Potteries, 
supra note 34. Cf. United States v. General Electric Co., 272 U. S. 476, 47 
Sup. Ct. 192, 71 L. ed. 362 (1926); Dominick, Recent Developments in the 
Law of Price Restrictions in Patent License Agreements (1943) 11 Geo. WasH. 
L. Rev. 302. 

79 There is no federal statute permitting or authorizing the execution of 
patent licenses, although assignments are authorized by Section 47 (16 Stat. 
203 (1870), as amended, 35 U. S. C. § 47 (1940)). 

80 The Supreme Court in recent cases dismissing patent infringement suits has 
in effect neutralized the force of abused patents. These and recent lower federal 
court decisions involving the misuse of patents would seem to indicate that de- 
crees in those case operate in rem, rather than in personam. Thus it has been 
decreed that patents be licensed compulsorily with or without royalty, United 
States v. Hartford Empire Co., supra note 61; United States v. Vehicular 
Parking, Ltd., supra note 61, and further, injunctions have been issued against 
the bringing of infringement suits. Jbid. The Supreme Court in one recent 
case in dismissing a patent infringement suit where the patent in question was 
abused, stated that no such suit could be maintained regardless of whether the 
particular defendant has suffered from the misuse of the patent. Morton Salt 


Co, v. G. S. Suppiger Co., supra note 61. A provision operating in rem would 
have a strong tendency to make the legislation self-enforcing. 


3 
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Declaratory Judgment Procedure 


Another provision would provide that there should be 
no criminal prosecution or loss of the patent if a full and 
complete statement of the facts has been submitted to the 
Attorney General in advance of action and the Attorney 
General fails within ninety days to issue an opinion hold- 
ing the proposal to be in violation of Section 29." If the 
Attorney General is of the opinion that the proposal is 
unlawful then machinery is afforded the proponent to 
file a complaint under the declaratory judgment act for 
a decree declaring the proposal not to be in violation of 
Section 29. If the court should decree that the proposed 
course of conduct is not in violation of Section 29, the 
Attorney General may request the court to retain juris- 
diction for the purpose of reconsidering at some later 
date whether the effects resulting from the proposed ac- 
tion are in contravention of the public interest and in 
violation of Section 29. The Attorney General, however, 
is not barred from filing an equity suit for violations of 
Section 29, and, of course, where a proponent departs 


81 This section reads: 


“No criminal proceeding against any person or voidance of a patent or 
patent application by reason of a violation of section 29 hereof shall be 
based upon actions or course of conduct which were fully and completely set 
forth and disclosed in a written statement submitted by such person to the 
Attorney General in advance of such actions or course of conduct, and 
with respect to which statement that Attorney General has failed within 
ninety days of the submission thereof to issue a written opinion holding 
the proposed actions or course of conduct to be in violation of section 29 
hereof: Provided, That where the Attorney General issues a written opin- 
ion holding such proposed actions or course of conduct to be in violation 
of section 29 hereof, the proponent of such proposed actions or course of 
conduct may file a complaint under the Act of June 14, 1934 (ch. 512, 48 
Stat. 955, as amended), in the District Court of the United States for the 
District of Columbia praying for a decree declaring such proposed actions 
or course of conduct not to be in violation of section 29 hereof. Provided, 
however, if the district court shall declare such proposed action or course of 
conduct not to be in violation of section 29 hereof, the court shall, upon the 
petition of the Attorney General, incorporate in the decree a reservation of 
jurisdiction of the cause for the purpose of reconsidering at any subsequent 
time whether the effects resulting from such proposed action or course of 
conduct are in contravention of the public interest and in violation of section 
29 hereof: Provided, further, That the advance submission of such state- 
ment shall not bar the Attorney General from instituting a civil action 
under section 15 hereof to enjoin acts or conduct in violation of section 29 
hereof.” 
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from the provisions of the plan, the Attorney General is 
free to prosecute criminally.” 


Validity of Patents 


The final provision in H. R. 3874 would permit an at- 
tack upon the validity and scope of any patent in a pro- 
ceeding involving a violation of the antitrust laws. The 
principal purpose of this Section is to enable the De- 
partment to attack validity of patents in antitrust litiga- 
tion. Recently, in United States v. United States Gypsum 
Company, the District Court refused to admit Govern- 
ment’s proof showing invalidity of the patents used by the 
defendants to support a restrictive licensing structure on 
the ground that the Government in antitrust actions could 
not attack validity of patents.“ Yet in the case of Sola 
Electric Company v. Jefferson Electric Company, the 
Supreme Court held that a licensee, by virtue of his li- 
cense agreement, is not estopped to challenge a price-fix- 
ing clause in the agreement by showing that the patent is 
invalid, and that the price restriction would be accord- 
ingly unlawful because not protected by the patent mo- 
nopoly.” In reaching this conclusion, the Court argued 
that local rules of estoppel which would fasten upon the 
public the burden of an agreement in violation of the 
Sherman Act must yield to the Sherman Act’s declaration 
that such agreements are unlawful, and to the public 
policy of the Act, which in the public interest, precludes 
the enforcement of such unlawful agreements. In this 
connection, the dissenting opinion in the Gypsum case is 
of interest :*° 


When the Department of Justice attempts to take action against 
a monopoly, it frequently occurs that the defendants contend that 


82 See testimony of Hon. Thurman Arnold before the Senate Patents Com- 
mittee, supra note 1, at 3285 et seq. 
83 This section reads: 


“In any proceeding involving a violation of the antitrust laws or involv- 
ing a patent or any interest therein, a party shall be entitled to show the 
invalidity or the limited scope of any patent or patent rights involved.” 

8453 F. Supp. 889 (D. D. C. 1943). 

85 Supra note 61; see also American Cutting Alloys v. General Electric Co., 
135 F. (2d) 502 (C. C. A. 2d, 1943). 

86 Supra note 84, at 905. 
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they have a right to have a monopoly and to restrain trade be- 
cause their conduct is nothing more than the exercise of their 
rights under the patent laws. So, defendants file an answer, as 
they did in the instant case, showing that they rely upon the 
ownership of “valid patents” as an excuse for their contracts of 
price-fixing and trade-restraining. When such a defense is in- 
terposed, it is my view that, whether or not the Government has 
pleaded that the patents are invalid and regardless of the fact 
that they are to be regarded as prima facie valid, the Government 
has the right to show, if it can, that the patents relied upon are 
either invalid (concerning which the defendant would probably 
have more knowledge than anyone else) or are of such character 
in their relation to the prior art as to be no justification for 
violating the Sherman Act. 

It seems to me that any other conclusion is anomolous. Cana 
defendant say, “Yes, I would be violating the Sherman Act if I 
were not acting under my valid patent rights,” and then close 
the mouth of the Government to show that the patents are such 
as to be no justification for such a violation? In attacking the 
validity of the patents, as the Government seeks to do in the 
instant case, it is not attempting to establish invalidity for the 
purpose of cancellation or for the purpose of protecting any other 
inventor or anyone who wishes to manufacture defendants’ prod- 
ucts. It is attempting to show, in “discharge of its obligations 
to the public” under statutory mandate, the nature of the patents 
for the purpose of showing that they are no justification for the 
alleged monopoly and restraint of trade, whether valid or invalid. 


In following the reasoning of the Supreme Court in the 
Jefferson Electric case, that every patent grant is a re- 
straint on competition, this section would also permit a 
party to show the invalidity or limited scope of any patent 
in any action involving a patent or any interest therein.” 


DEMOBILIZATION AND RECONVERSION PERIODS 


Prior to the war we witnessed an increasing and unprec- 
edented concentration of private economic power both in 


87 A recent decision pertinent to the matter of validity deserves comment here. 
At the October 1943 term, the United States Supreme Court denied an applica- 
tion for certiorari to review the holding of the Circuit Court of Appeals that 
the district court has jurisdiction to issue a declaratory judgment as prayed in 
the complaint declaring defendant’s patents invalid although the defendant had 
not charged plaintiff with infringement nor threatened plaintiff with any suit 
for infringement. The Circuit Court in upholding the plaintiff’s complaint stated : 

“In thus using the patent as a legal as well as an economic weapon 
Anode has put Dewey & Almy in the position where it must either (1) aban- 
don the use of the process, (2) accept a license on terms which it deems 
disadvantageous, or (3) persist in piling up potential damages against the 
day when it may fit Anode’s purposes to bring an infringement suit 

against it.” Dewey & Almy Chemical Co. v. American Anode, Inc., 137 
2 st 3)” 71 (C. C. A. 3rd, 1943), cert. den, 320 U. S. 761, 64 Sup. Ct. 
0 
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domestic and foreign trade. Such concentration before 
the war had reached a point where it seriously threatened 
the effectiveness of our system of private enterprise as a 
means of providing employment, realizing our production 
potentials, and maintaining an increasing and equitable 
distribution of goods. The President’s message of April 
28, 1938, to the Congress stated : 

Among us today a concentration of private power without 
equal in history is growing. 

This concentration is seriously impairing the economic effec- 
tiveness of private enterprise as a way of providing employment 
for labor and capital and as a way of assuring a more equitable 
distribution of income and earnings among the people of the 
Nation as a whole.** 

The President’s message was incorporated in the final 
report of the Temporary National Economic Committee 
which emphasized the evils inherent in the growing con- 
centration of private economic power.” The Nation’s 
concern over these evils has been overshadowed by the 
war emergency, and this trend towards concentration has 
been accelerated and carried much further under the im- 
pelling necessities of war. The vast bulk of war con- 
tracts has gone to a limited number of corporations which 
already had secured dominant positions in our economy. 
Each year since June, 1940, more than 70% in value of 
prime war contracts have gone to 100 industrial units.” 
Management and operating contracts for government- 
owned or financed war plants and facilities have followed 
a similar pattern. This concentration of war contracts 
and control over war plants and facilities which are meet- 
ing the demands of war has, nevertheless, vested vast addi- 
tional powers in our largest corporations. Small corpora- 
tions have received a tremendous volume of sub-contracts 
but the prime contractors have had powers of allocation 


88S. Doc. 173, 75 Cong. 3rd Sess. (1938). 

89 Final Report and Recommendation of the Temporary National Economic 
Committee, S. Doc. 35, 77th Cong. Ist Sess. (1941). 

90 Additional Report of The Special Committee Investigating the National 
Defense Program, pursuant to S. Res. 71, 3rd Annual Report, Report No. 10, 
part 16, 78th Cong. 2d Sess., p. 14 (1944). 
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in connection with sub-contract procurement and in effect 
have been able to dominate activities of subcontractors. 
Parallel with the concentration of war contracts and facil- 
ities goes control over new technology and possession of 
“know-how” from both government and privately 
financed research. Rigorous regimentation of industrial 
resources for the purpose of expediting and expanding 
war production was and is unavoidable. The fact is that 
our economic structure has been and for an unknown pe- 
riod will continue to be adapted to the necessities of war. 
In this process the larger industrial units have been rein- 
forced, small business in both production and distribu- 
tion has lost ground, and competition has been reduced to 
a minimum. 

As we look forward to industrial demobilization, we 
have an opportunity to restore and foster conditions which 
can secure a free competitive economy. ‘To accomplish 
this in the process of reconverting American industry 
toward peacetime production, the utmost vigilance and 
resourcefulness must be used to reverse the trend toward 
concentration, to utilize the war additions made to our 
productive facilities and technology, and to reéstablish 
a competitive industrial system. 

Despite the compromises which have been and are 
necessary in connection with the war effort, the basic eco- 
nomic policy of the United States is embodied in the anti- 
trust laws. Their objective is a genuinely competitive 
regulation of productive and distributive processes. To 
achieve this objective there must exist freedom of oppor- 
tunity for all. The right to enter an occupation or start 
a business and to invent and produce new products cannot 
consistently with a system of competitive free enterprise 
depend on the will of private or public collectivisms. 

In all stages of industrial demobilization this basic pol- 
icy must be reasserted and given affirmative meaning. To 
the extent that continuing war necessities permit, imple- 
mentation of an economy of free competitive enterprise 
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should be a basic principle guiding the administration of 
industrial demobilization. The period of demobilization 
will be crucial in determining the nature of our future 
economy. This has been recognized by both Government 
and industry spokesmen. 

However, mere nostalgia for the reéstablishment of a 
free competitive economy is not enough. Affirmative im- 
plementation in the details of the reconversion program 
is necessary. To secure such implementation, the anti- 
trust laws should be recognized and applied by all govern- 
ment agencies functioning under the process of industrial 
conversion to peacetime production. 

Governmental policies in the disposition of govern- 
ment financed industrial facilities, in the disposition of 
surplus materials and products, and in cutbacks and ter- 
mination of war contracts, will all have a profound effect 
on the competitive-monopolistic pattern of the industries 
concerned. The effects of government policy cannot be 
avoided. If centralized market manipulation is to be 
in some measure abated and a greater diffusion of indus- 
trial control realized, the disposition of industrial plants 
and equipment can contribute more effectively to develop- 
ments in this direction than almost any aspect of recon- 
version policy. If these facilities are handed over to huge 
corporations dominating whole branches of industry and 
especially if they are so handed over upon extremely lib- 
eral terms substantially below cost, it will mean a further 
stifling of competitive opportunity in those fields for a 
long time to come. If, on the other hand, they were to be 
made available to independent enterprises upon terms 
assuring the purchasers a reasonable opportunity to oper- 
ate them profitably, these transactions should serve to 
promote and release competitive forces where they have 
heretofore been weak or even absent altogether. 

With industrial raw materials, such as mercury, tin, 
and jute, and semi-finished parts or certain standard items, 
such as copper wire and electrical switches, government 
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stocks may well constitute for a considerable period the 
principal source of supply. If there were any preference 
shown in the sale of these stocks, those manufacturers 
having an “inside track” in respect either of price or of 
availability might well be afforded a substantial advantage 
in establishing or reéstablishing their several positions in 
civilian markets. In these circumstances it is extremely 
important that great precaution should be taken to safe- 
guard the opportunities of small independent firms and 
new or expanding enterprises for access to these govern- 
ment stocks of surplus goods upon equitable terms. 

The affirmative implementation of the reéstablishment 
of a competitive free enterprise economy in Government 
operations requires detailed information and critical 
analysis and appraisal on an industry by industry basis. 
This is the antitrust approach and should as far as pos- 
sible be adopted in solving specific problems of surplus 
goods and plant disposal and in contract termination. 
Such questions as whether surpluses should be distributed 
to manufacturers or distributors should not be resolved, 
for example, without considering the effect of possible 
disposal procedures on the maintenance of independent 
distributors as competitive factors in the industry in- 
volved. Further, the use of preéxisting positions in an 
industry should always be subject to analysis as to whether 
it represented a truly competitive situation and whether 
use of such preéxisting positions will promote the ulti- 
mate public interest in fair competitive prices and in- 
creased production. 

Although important considerations may vary from in- 
dustry to industry, there are a number of criteria which 
should receive immediate recognition in rehabilitating 
free competitive enterprise. These include: 

1. Protection of subcontractors both with respect to 

expeditious settlements of termination claims and 
in entering civilian production. In the absence of 
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such protection for subcontractors, the prime con- 
tractor may well have the power to determine 
when and whether a potentially competitive sub- 
contractor should enter the civilian market, con- 
tinue in war production or be closed down. No 
enterprise should have the exclusive power to de- 
termine when supplies, facilities or working cap- 
ital shall be available to its competitors. In the 
absence of procedures enabling Government agen- 
cies to meet these situations, prime contractors 
will continue to exercise private and extensive 
powers over subcontractors in the process of ter- 
minating war contracts, and in disposing of work 
in process and materials. 


2. There should be a sharp and distinct segregation of 


governmental and private functions in the opera- 
tions of industry advisory groups. No industry 
group should have the power or be in a position 
to promulgate or administer, or interpret any gov- 
ernmental program, policy, directive or regulation 
under any circumstances which even creates the 
appearance that such private group is acting for 
or on behalf of a governmental agency. Further- 
more, such advisory groups should include repre- 
sentatives of all factors and elements of the indus- 
try involved, including large and small producers, 
management and labor, and of consumers where 
responsible representation is available. Such 
advisory groups should be strictly limited to a con- 
sultative capacity. They should not become new 
administrative bodies. The scope and timing of 
governmental action, or of governmental response 
to individual grievances, should never, under any 
circumstances, be conditioned upon prior action 
by a private group, however representative of any 
given industry, occupation, or branch of the Na- 
tion’s economy it may be. The Government alone 
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represents the public interest, in the broadest sense, 
in respect of every phase of the economic process. 
3. Wartime controls on the use of materials should be 
relaxed at the earliest possible time that condi- 
tions will permit free access to available materials 
by small producers. As stated in the Third An- 
nual Report of the Special Senate Committee in- 
vestigating the National Defense Program: 

Under all the circumstances, the committee believes that plans 
should be made now for the elimination of obstacles and the 
removal of controls and restrictions as fast as that can be done 
without injury to the war-production program. The committee 
does not believe that there should be an increase in such controls 
and restrictions for the purpose of attempting to substitute the 
judgment of bureaucrats for economic trends. There is too great 
danger that such controls would become self-perpetuating, espe- 
cially if the war should last a long time. If that should happen, 
we would indeed have won the war and lost the peace. 

The .committee believes that the Congress never intended to 
authorize control of this sort for determining whether materials 
not required for war purposes should be utilized for manufac- 
turing, and, if so, by whom, and for what products. Certainly, 
the Congress never intended to authorize industrialists, under the 
guise of patriotically donating their services to the United States 
during wartime to make determinations of this character free and 
exempt from the application of the antitrust laws.” 


4. An affirmative program to revitalize small business 
and to repair the ravages of the war procurement 
program on this segment of our economy is essen- 
tial. The Smaller War Plants Corporation pro- 
vides a vehicle for assisting small business which 
should be utilized in the demobilization period. 
The Antitrust Division will continue to recognize 
that it has a special interest in the problem of small 
business and that whether the forum be the courts 
or the agencies administering the war or demobi- 
lization programs, constant vigilance is essential 
to the preservation and reéstablishment of small 
business. 


91 Jd., at 20. 
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EMPLOYMENT AND LABOR 


Vigorous enforcement of the antitrust laws and their 
application to reconversion programs by agencies charged 
with war demobilization will help to promote capital and 
to keep the channels of free trade open in many new in- 
dustries. Labor which has done so much to meet the goal 
set by the military services for war requirements must 
share in the responsibility for maintaining the pace for 
maximum employment. Despite popular belief the ac- 
tivities of labor unions have not been totally removed 
from the scope of the antitrust laws. There remains a 
marginal field at least where further clarification will be 
necessary. It will be in the attempt to clarify this mar- 
ginal field that the activities of the Antitrust Division 
will be consonant with the obligation of labor unions to 
their members to promote the welfare of labor. 

Under the Clayton Act and the Norris-LaGuardia 
Anti-Injunction Act activities of labor unions directed 
toward customary or traditional union objectives have 
been removed from the scope of the Sherman Act.” This, 
of course, does not mean that labor unions are not subject 
to the provisions of other federal statutes dealing with 
unions or with other general matters. The exclusion 
from the Sherman Act granted labor unions has, how- 
ever, not as yet been sharply defined. The exclusion is not 
generally conferred in terms of particular acts but rather 
in terms of the operations of an organization as a labor 
union, the quality and purpose of its activities, and their 
context. In determining limits of such exclusion, among 
the questions still open are whether an organization is 
acting as a labor union and for labor purposes and wheth- 
er it is acting in combination with a commercial group or 
as an instrumentality of a commercial group in promoting 


92 Apex Hosiery Co. v. Leader, 310 U. S. 469, 60 Sup. Ct. 982, 84 L. ed. 1311 
(1940); United States v. Hutcheson, 312 U. S. 219, 61 Sup. Ct. vere 85 L. ed. 
788 (1941); United States v. Federation of Musicians, 47 F. Supp. 304 (N 
D. Ill. 1942), aff'd 318 U. S. 741, 63 Sup. Ct. 665, 87 L. ed. 1120 (1943), 
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non-labor objectives. There also may be situations 
where individuals connected with a union are abusing 
their relationship and violating the antitrust laws for their 
own commercial purposes.“ These individuals of course 
should not be permitted to hide behind a cloak of labor 
immunity. 

Both the public welfare and the welfare of labor will 
be better protected by a case by case clarification of the 
scope of immunity, and of the points at which an organi- 
zation or individuals connected with an organization 
cease to be entitled to such immunity, than by inflexible 
rules which would extend the immunity to those who mas- 
querade as labor unions or which in correcting abuses of 
the immunity would deprive labor generally of rights and 
privileges necessary for the maintenance of the substance 
of collective bargaining. There should be a clear distinc- 
tion between maintaining labor standards as such and 
divisions of profits from monopoly and restraint prices. 
Labor and social security legislation establish terminal 
points of security. Beyond such terminals commercial 
competition should be preserved. 


93 United States v. Brims, 272 U. S. 549, 47 Sup. Ct. 169, 71 L. ed. 403 
(1926) ; American Medical Ass’n v. United States, 130 F. (2d) 233 (App. 
D. C. 1942), aff’d 317 U. S. 519, 63 Sup. Ct. 326, 87 L. ed. 434 (1943); Truck 
Drivers Local No. 421 v. United States, 128 F. (2d) 227 (C. C. A. 8th, 1942). 

94 Columbia River Packers Ass’n v. Hinton, 315 U. S. 143, 62 Sup. Ct. 520, 
86 L. ed. 750 (1942). 
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EDITORIAL NOTES 


SOME ASPECTS OF OPA IN THE COURTS 


I 
CONSTITUTIONALITY OF WARTIME PRICE AND RENT CONTROL 


A country fighting for its life cannot continue its peacetime eco- 
nomic policies. In those same swift days in 1940 and 1941, when 
half of Europe was going down to defeat, the prices of basic com- 
modities were soaring in the United States at a rate that seemed as 
dangerous to the professional economists as the news from the fighting 
fronts." An enormous demand for military supplies was competing 
with an increasing civilian demand for consumer goods. It was plain 
that an uncontrollable inflation was near unless the dangerous move- 
ments of prices were decisively checked. Congress, facing the ugly 
probability of a long war, therefore enacted the Emergency Price 
Control Act of 1942,? making clear in Section 1 (a) the purposes: 


to stabilize prices and to prevent speculative, unwarranted, and 
abnormal increases in prices and rents; to eliminate and prevent 
profiteering, hoarding, manipulation, speculation, and other dis- 
ruptive practices resulting from abnormal market conditions or 
scarcities caused by or contributing to the national emergency ; 
to assure that defense appropriations are not dissipated by exces- 
sive prices . . . to prevent hardships . . . which would result 
from abnormal increases in prices. . . 


Section 2 (a) of the Act describes how the Price Administrator 
is to act to bring about such purposes and subsection (a) thereof which 
deals with commodities grants him broad powers, viz.: 


whenever in the judgment of the Price Administrator . . . the 
price or prices of a commodity or commodities have risen or 
threaten to rise to an extent or in a manner inconsistent with 
the purposes of this Act, he may by regulation or order establish 
such maximum price or maximum prices as in his judgment will 
be generally fair and equitable... . 


1 Economic data and tables are assembled in Hearings Before Committee on 
Banking and Currency, House of Representatives, 77th Cong. 2d Sess. on 
H. R. 5479 (superseded by H. R. 5990) pp. 10-301 (1941). Prices fairly stable 
until February, 1940, began to rise sharply in that month, and, by the end of 
June, 1940, the Bureau of Labor Statistics daily index of spot prices of 28 basic 
commodities had jumped 24 per cent, advancing from 126 to 150 per cent of 
its August, 1939, level. In the same month, the general level of wholesale prices 
was 17% per cent higher than it had been when war was declared in August, 
1939, and more than half of that advance had come within the four months just 
prior to Congressional discussion of the Emergency Price Control Act. 

2 Emergency Price Control Act of 1942, 56 Stat. 23 (1942), 50 U. S. C. App. 
Supp. III, § 901 et seg. (1943) (hereinafter designated as EPCA; section 
numbers follow the numbering in the Act). 
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Equally broad powers to regulate rents are granted in subsection 
2 (b), although in slightly different language. “Whenever in the judg- 
ment of the Administrator such action is necessary or proper” he 
shall declare the necessity for stabilization or reduction of rents in 
any defense-rental area, and make recommendations regarding their 
stabilization; then, if within 60 days in his judgment they have not 
been stabilized or reduced as recommended, he may establish such 
maximum rent or rents as in his judgment will be generally fair and 
equitable and effectuate the purposes of the Act. In selecting the 
date on which to base maximum rents, he is directed to consider the 
time “when defense activities shall have resulted or threatened to 
result in increases in rents for housing accommodations in such area 
inconsistent with the purposes of this Act... .” 

These drastic limitations upon the normal civilian economy find 
clear constitutional authorization in the war powers of Congress under 
Article I, Section 8, of the Constitution. The Constitution plainly 
grants the power to meet any emergency caused by war, and one who 
would protest a statute enacted by the people’s representatives in a 
time of national crisis must show clearly that the Constitution itself 
has set limits to the exercise of the war power.* In Bowles v. Will- 
ingham,* Mr. Justice Douglas speaking for the majority declared that 
Congress had dealt in the Price Control Act with the exigencies of 
wartime conditions and the insistent demands of inflation control. He 
acknowledged that the ruling in Home Bldg. & Loan Ass’n v. Blais- 
dell ® that “even the war power does not remove constitutional lim- 
itations safeguarding essential liberties” *® was still valid. But the 
Court found that Congress had not exceeded the broad powers that 
are brought into operation when war comes. The breadth of this 
power was well described by Mr. Justice Sutherland in United States 
v. Macintosh." 


From its very nature, the war power, when necessity calls for 
its exercise, tolerates no qualifications or limitations, unless found 
in the Constitution, or in applicable principles of international 
law. In the words of John Quincy Adams,—‘This power is 
tremendous; it is strictly constitutional; but it breaks down 
every barrier so anxiously erected for the protection of liberty, 
property and of life.” To the end that war may not result in 
defeat, freedom of speech may, by act of Congress, be curtailed 





3 See United States v. C. Thomas Stores, 49 F. Supp. 111 (D. Minn. 5 
Taylor v. Brown, 137 F. (2d) 654 (E. C. A. 1943), cert. den. 320 U. S. 787 
64 Sup. Ct. 194 ee 

464 Sup. Ct. 641 (1944). 

5 290 a 398, 54 Sup. Ct. 231, 78 L. ed. 413 (1934). 

6 Jd. at 

7283 U. S. 605, 51 Sup. Ct. 570, 75 L. ed. 1302 (1931). 
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or denied so that the morale of the people and the spirit of the 
army may not be broken by seditious utterances; freedom of the 
press curtailed to preserve our military plans and movements 
from the knowledge of the enemy; deserters and spies put to 
death without indictment or trial by jury; ships and supplies 
requisitioned; property of alien enemies, theretofore under the 
protection of the Constitution, seized without process and con- 
verted to the public use without compensation and without due 
process of law in the ordinary sense of that term; prices of food 
and other necessities of life fixed or regulated; railways taken 
over and operated by the government; and other drastic powers, 
wholly inadmissible in time of peace, exercised to meet the emer- 
gencies of war.® 


A nation that can draft its men and women to fight its battles can 
also, within constitutional limits, regulate its economy in any manner 
that will promote victory. Incidental inconveniences or losses caused 
citizens by price or rent fixing under the EPCA are but part of the 
many burdens that must be borne during wartime.® This was so 
clear to the majority of the Supreme Court that they did not discuss 
the point in detail in Bowles v. Willingham, supra, in which they held 
the rent control provisions of the EPCA constitutional, and in Yakus 
v. United States,*° where they found the price control sections of the 
EPCA to be a valid exercise of Congressional power. Mr. Justice 
Roberts, dissenting in both cases, declared in the Yakus case that the 
majority had not adequately presented their precise views on the ex- 
tent of Congress’ power to delegate its authority during wartime. 
He stated with considerable heat: 


I am sure that my brethren, no more than I, would say that 
Congress may set aside the Constitution during war. If not, 
may it suspend any of its provisions? The question deserves a 
fair answer. My view is that it may not suspend any of the pro- 
visions of the instrument. What any of the branches of govern- 
ment do in war must find warrant in the charter and not in its 
nullification, either directly or stealthily by evasion and equivoca- 
tion. But if the court puts its decision on the war power I think 
it should say so.** 


Past decisions of the Supreme Court have, contrary to the view of 
Mr. Justice Roberts, made quite clear just how extensive are the 


8 Id. at 622. 

® United States Gypsum Co. v. Brown, 137 F. (2d) 803, 807 (E. C. A. 1943) 
declares: “When Congress committed to the Price Administrator the stupen- 
dous task of checking excessive price rises and inflationary tendencies in times 
of war, it obviously did not intend to limit the effectiveness of a broad program 


simply because an individual seller would suffer curtailment of its profits or 
income.” 


1064 Sup. Ct. 660 (1944). 
11 Jd. at 684. 
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powers open to Congress in wartime. The Court has upheld the power 
to take over and operate the railroads; ** the power to take over and 
operate telegraph and telephone systems;?* inferentially by denial 
of certiorari, the power to place compulsory orders for materials 
needed for national defense;** the power to draft manpower for 
service in the armed forces;*° the power to interfere with the lib- 
erty of citizens of a specified national origin;’® the power to pro- 
hibit the manufacture or sale of alcoholic beverages ;** the power to 
regulate the prices of certain commodities; ** and the power to con- 
trol rents.’® 

The constitutionality of the EPCA is discussed extensively by the 
Emergency Court of Appeals in Taylor v. Brown.*° The judges rested 
their defense of the Act’s constitutionality upon the importance of 
rent control to the effective prosecution of the war effort, and quoted 
with approval Henderson v. Kimmel,” where a three-judge district 
court had declared : 


It is necessary in order to prevent the disastrous effects of 
inflation, to protect the families of men in the armed service, to 
attract workers to vital defense areas, to bring about a fair dis- 
tribution of essential labor among the several defense areas, and 
to insure defense workers of housing accommodations at rentals 
that are not exorbitant. In short, it is necessary to maintain 
civilian morale and insure the production of necessary arma- 
ments.? 


Under its police powers, a state may constitutionally fix prices 
where it does so for the protection of the public interest.2* The re- 
straints imposed on the national government in this regard by the 


12 Northern Pac. Ry. Co, v. North Dakota, 250 U. S. 135, 39 Sup. Ct. 502, 
63 L. ed. 897 (1919). 

18 Dakota Central Telephone Co. v. South Dakota, 250 U. S. 163, 39 Sup. Ct. 
507, 63 L. ed. 910 (1919). 

14 Roxford Knitting Co. v. Moore & Tierney, Inc., 265 Fed. 177 (C. C. A. 2d, 
1920), cert. den. 253 U. S. 498, 40 Sup. Ct. 588, 64 L. ed. 1032 (1920). 

15 Arver v. United States (Selective Draft Law Cases), 245 U. S. 366, 38 
Sup. Ct. 159, 62 L. ed. 349 (1918). 

16 Hirabayashi v. United States, 320 U. S. 81, 63 Sup. Ct. 1375, 87 L. ed. 
1774 (1943). 

17 Jacob Ruppert v. Caffey, 251 U. S. 264, 40 Sup. Ct. 141, 64 L. ed. 260 
(1920). 

18 Highland v. eet Car & Snow Plow Co., 279 U. S. 253, 49 Sup. Ct. 314, 
73 L. ed. 688 (19 

19 Block vy, Hirsh 256 U. S. 135, 41 Sup. Ct. 458, 65 L. ed. 865 (1921). 

20 Supra note 3 

21 47 F. Supp. 635 (D. Kan. 1942). 

22 Id. at 642. 

23 Cf. Helena Rubenstein, Inc. v. Charline’s Cut Rate, Inc., 28 A. (2d) 113 
J. Eq. 1942), citing State Board of Milk Control v. Newark Milk Co., 118 

N. J. Eq. 504, 179 Atl. 116 (1935); Olsen v. Nebraska, 313 U. S. 236, 61 Sup. 
Ct. 862, 85 L. ed. 1305 (1941) ; Nebbia v. New York, 291 U. S. 502, 54 Sup. Ct. 
505, 78 L. ed. 940 (1934). 
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Fifth Amendment are no greater than those imposed on the States 
by the Fourteenth.* Therefore, the war powers of Congress may 
be exercised under a price or rent-fixing statute where the public 
interest requires such legislation in order to prevent inflation.2> The 
EPCA was held to be constitutional even though it reduced the value 
of property regulated under rent control. Mr. Justice Holmes, speak- 
ing for the Court, had much earlier stated in Block v. Hirsh: 


The fact that tangible property is also visible tends to give a 
rigidity to our conception of our rights in it that we do not 
attach to others less concretely clothed. But the notion that the 
former are exempt from the legislative modification required 
from time to time in civilized life is contradicted not only by the 
doctrine of eminent domain, under which what is taken is paid 
for, but by that of the police power in its proper sense, under 
which property rights may be cut down, and to that extent taken, 


without pay.”° 

It is probable that courts could also justify price-control legislation 
on an exercise of the fiscal, currency and commerce powers vested in 
Congress. Norman v. Baltimore & Ohio R. R. Co.,”" referred to 
these three powers as among those which may be relied upon by Con- 
gress in exercising to the full its authority over the national currency 
in time of emergency. It is obvious that general price legislation 
designed to prevent inflation is an appropriate measure to foster and 


protect interstate commerce. However, courts have not justified the 
EPCA on these grounds, relying instead upon the less disputable 
authority of the war power clauses. Attempts to extend price and 
rent control into the postwar era will meet judicial challenge, it is 
clear, since the many decisions that have upheld the validity of the 
Act have usually done so on the need to interfere with property rights 
during the emergency created by war. It is possible that future deci- 


24In Bowles v. Willingham, supra note 4, at 634, the Court declared: “A 
member of the class which is regulated may suffer economic losses not shared 
by others. His property may lose utility and depreciate in value as a conse- 
quence of regulation. But that has never been a barrier to the exercise of 
the police power.” Citing: L’Hote v. New Orleans, 177 U. S. 587, 598, 20 
Sup. Ct. 788, 44 L. ed. 899 (1900); Welch v. Swasey, 214 U. S. 91, 29 Sup. 
Ct. 567, 53 L. ed. 923 (1909); Hebe Co. v. Shaw, 248 U. S. 297, 39 Sup. Ct. 
125, 63 L. ed. 255 (1919); Pierce Oil Corp. v. City of Hope, 248 U. S. 498, 
39 Sup. Ct. 172, 63 L. ed. 381 (1919) ; Hamilton v. Kentucky Distilleries Co., 
251 U. S. 146, 157, 40 Sup. Ct. 106, 64 L. ed. 194 (1919); Euclid v. Ambler 
Realty Co., 272 U. S. 365, 47 Sup. Ct. 114, 71 L. ed. 303 (1926); West Coast 
Hotel Co, v. Parrish, 300 U. S. 379, 57 Sup. Ct. 578, 81 L. ed. 703 (1937). 

25 “We need not determine what constitutional limits there are to price-fixing 
legislation. Congress was dealing here with conditions created by activities 
resulting from a great war effort.” Bowles v. Willingham, supra note 4, at 649. 

26 Block v. Hirsh, supra note 19, at 155, quoted in Bowles v. Willingham, 
supra note 4, at 649. 

27 204 U. S. 240, 55 Sup. Ct. 407, 79 L. ed. 885 (1935). Cf. House Hearings 
on H. R. 5479, supra note 1, at 918. 
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sions may well turn upon judicial interpretation of the length of the 
emergency. Typical of the decisions is United States v. C. Thomas 
Stores, where the court declared: 


Obviously, this Act is not dependent on the commerce clause. 
It rests on the war powers granted in the Constitution. That 
Congress under its war powers has the authority to control in- 
flation cannot be doubted. The unbridled mounting of prices 
would not only cripple the economic resources of the Nation but 
would weaken and undermine the morale of the people as well.”* 


The Supreme Court could, of course, find, as Justice Roberts has 
insisted it should do, that Congress had exercised its war powers in 
an unconstitutional manner. The Court would not uphold a regula- 
tory statute that delegated excessive power to an administrative offi- 
cial. In the Yakus case, however, the majority, speaking through 
Chief Justice Stone, found that the boundaries of the permissible 
action open to the Administrator are adequately marked out by the 
EPCA, as amended by the Inflation Control Act of 1942,?® and that 
the Act does effectively preserve due process requirements prescribed 
by the Constitution. “The standards prescribed by the present Act, 
with the aid of the ‘statement of considerations’ required to be made 
by the Administrator, are sufficiently definite and precise to enable 
Congress, the courts and the public to ascertain whether the Admin- 
istrator, in fixing the designated prices, has conformed to those stand- 
ards.” °° The Court refused to find that the EPCA conferred an 
unauthorized delegation of power upon the Administrator, saying: 

The authority to fix prices only when prices have risen or 
threaten to rise to an extent or in a manner inconsistent with the 
purpose of the Act ... is no broader than the authority to fix 
maximum prices when deemed necessary to protect consumers 
against unreasonably high prices, sustained in Sunshine Anthra- 
cite Coal Co. v. Adkins, supra, or the authority to take posses- 
sion of and operate telegraph lines whenever deemed necessary 
for the national security or defense, upheld in Dakota Central 
Tel. Co. v. South Dakota, 250 U. S. 163, or the authority to 
suspend tariff provisions upon findings that the duties imposed 


by a foreign state are “reciprocally unequal and unreasonable,” 
held valid in Field v. Clark, supra.** 


The views of Mr. Justice Roberts, expressed in his dissenting opin- 
ions to both the Yakus and Willingham cases, are in direct and 
vehement opposition to the findings of the majority. Justice Roberts 


28 Supra note 3, at 113. 

29 Inflation Control Act of October 2, 1942, 56 Stat. 765 (1942), 50 U. S. C. 
App. Supp. III, § 961 et seg. (1943). 

30 bigs v. United States, supra note 10, at 668. 

81 [bid. 
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reviewed at length the protest procedures involved in the EPCA, 
the delegation of power to the Administrator, and the amount of 
discretion vested in him by Congressional mandate, and concluded 
that the EPCA as a whole was unconstitutional. His insistence was 
that the EPCA delegated too much power to the Administrator, that 
the procedural provisions contained in the EPCA denied due process 
to those affected by regulations issued under its authority, and that 
it should be held invalid through an application of the same reasoning 
used in Schechter Poultry Corp. v. United States.** In declaring that 
the Court should state clearly that it had put its decision on the war 
power, he asserted: 


The citizens of this country will then know that in war the 
function of legislation may be surrendered to an autocrat whose 
“judgment” will constitute the law; and that his judgment will 
be enforced by federal officials pursuant to civil judgments, and 
criminal punishments will be imposed by courts as matters of 
routine.** 


He concluded, “If, on the contrary, such a delegation as is here 
disclosed is to be sustained even in peacetime, we should know it.” ** 
In these comments, the Justice seems to be taking an extreme view 
of the procedural provisions of the EPCA. The majority found that 
the EPCA is a valid exercise by Congress of its legislative power. 
Section 1 (a) states the legislative objective of maximum price fixing 
in terms that the majority felt were clearer than those used in the 
National Industrial Recovery Act.*® Section 2 (a) prescribes the 
methods to achieve the objectives Congress has set forth. Further- 
more, said the majority, Congress laid down standards to guide the 
administrative determination of both the occasions for the exercise of 
the price-fixing power and the particular prices to be established. 
They refused to hold that the EPCA was open to the constitutional 
objections that had been properly raised in the Schechter Poultry 
case, stating that they could readily distinguish an Act that delegated 
legislative authority to a public official responsible to Congress and 
the executive branch of the government from one, couched in broader, 
vaguer terms, that purported to delegate legislative authority to pri- 
vate individuals engaged in the industries regulated. 

The majority found in the Yakus case, that the Constitution as a 
continuously operating charter of government does not demand the 
impossible or the impracticable. The essentials of the legislative func- 


82 295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 1570 (1935). 
83 Yakus v. United States, supra note 10, at 684. 

34 Jbid, 

85 Jd. at 667. 
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tion were held to be the determination of the legislative policy and its 
formulation and promulgation in a defined and binding rule of con- 
duct. The Court’s declaration was: 


These essentials are preserved when Congress has specified the 
basic conditions of fact upon whose existence or occurrence, 
ascertained from relevant data by a designated administrative 
agency, it directs that its statutory command shall be effective. 
It is no objection that the determination of facts and the infer- 
ences to be drawn from them in the light of the statutory stand- 
ards and declaration of policy call for the exercise of judgment, 
and for the formulation of subsidiary administrative policy within 
the prescribed statutory framework.*® 


Congress is not confined to that method of executing policy which 
would involve the least possible delegation of discretion to adminis- 
trative officers.*7 It had ample power, if it chose to exercise it, to 
confer price-fixing functions upon an administrator trained in the eco- 
nomic complexities of the modern market, rather than itself enacting 
specific legislation prescribing the maximum prices and the precise 
manner in which they were to be determined.** The Court declared 
that it would override the choice made by Congress of means of pre- 
venting inflation only if it could find that it would be impossible in 
a proper proceeding to ascertain whether the will of Congress had 
actually been obeyed. The majority analyzed the EPCA and found 
that in actuality courts could readily determine the areas within which 
the Price Administrator must act in order to comply with the limits 
of his authority. The Court ruled further: 


The directions that the prices fixed shall be fair and reason- 
able, that in addition they shall tend to promote the purposes of 
the Act, and that in promulgating them consideration shall be 
given to prices prevailing in a stated base period, confer no 
greater reach for administrative determination than the power 
to fix just and reasonable rates, see Sunshine Anthracite Coal 
Co. v. Adkins, [310 U. S. 381] and cases cited; or the power 
to approve consolidations in the public interest sustained in New 
York Cent. Securities Co. v. United States, 287 U. S. 12 (24-25) 
(compare United States v. Lowden, 308 U. S. 225) or the 
power to regulate radio stations engaged in chain broadcasting 
as public interest, convenience, or necessity requires, upheld in 
Nat’l Broadcasting Co. v. United States, [319 U. S. 190], 225- 
226; or the power to prohibit unfair methods of competition not 
defined or forbidden by the common law, Federal Trade Commis- 
sion v. Keppel & Bros., 291 U. S. 304; or the direction that in 
allotting marketing quotas among states and producers due con- 


36 bid. 
37 Jd. at 668. 
38 [bid. 
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sideration be given to a variety of economic factors, sustained in 
Mulford v. Smith, [307 U. S. 38], 48-49, or the similar direction 
that in adjusting tariffs to meet differences in costs of production 
the President take into consideration in so far as he finds it 
practicable a variety of economic matters, sustained in J. W. 
Hampton & Co. v. United States, [276 U. S. 394], or the simi- 
lar authority, in making classifications within an industry, to 
consider various named and unnamed relevant factors and deter- 
mine respective weights attributable to each, held valid in Opp 
Cotton Mills v. Administrator, [312 U. S. 126].*® 


Arguments that the price and rent control provisions of the EPCA 
are confiscatory and therefore run afoul of the due process clause 
must be answered by the provisions in the EPCA declaring the in- 
tention of protecting entire industries, rather than individuals. In 
the Willingham case, the Supreme Court declared that a nation which 
can demand the lives of its citizens in wartime is under no constitu- 
tional need of assuring a “fair return” to owners of property.*® 

The Act is not unconstitutional on the ground that it impairs the 
obligation of contracts. Even the states, to which the contract clauses 
of the Constitution specifically applies, are not prohibited from im- 
pairing existing contracts when such impairment is incidental to the 
proper exercise of their sovereign power to protect their citizens. 
Private contracts cannot stand in the way of the exercise of the war 
powers of the Federal Government. 

The procedural aspects of the EPCA have been passed upon by 
various recent decisions of the Supreme Court. In Lockerty v. Phil- 
lips,*® the Court upheld the exclusive jurisdiction of the Emergency 
Court to consider the validity of OPA regulations. Hecht Co. v. 
Bowles** determined that it is not mandatory upon courts to issue 
injunctions whenever the Administrator requests their issuance. 
Davies Warehouse Co. v. Bowles,** clarified an extremely ambiguous 
section of the EPCA in which public utilities are exempted from price 
control without an interpretation of what is precisely meant by a “pub- 
lic utility.” Both the Yakus and Willingham cases discuss at length 
various procedural provisions and conclude that they are valid exer- 
cises of administrative and Congressional power. Mr. Justice Rutledge 
objected in the Yakus case to the inability of a defendant in a crim- 
inal suit brought against him by the Administrator to plead the in- 


39 Jbid. 

40 Supra note 4, at 649. 

41 Cf. Taylor v. Brown, supra note 3, citing Marcus Brown Holding Co. v. 
Feldman, 256 U. S. 170, 41 Sup. Ct. 465, 65 L. ed. 877 (1921); Home Bldg. 
& Loan Ass’n v. Blaisdell, supra note 5. 

42 319 U. S. 182, 63 Sup. Ct. 1019, 87 L. ed. 1339 (1943). 

4364 Sup. Ct. 587 (1944). 

44 321 U. S. 144, 64 Sup. Ct. 474, 88 L. ed. 379 (1944). 
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validity of the relevant regulation as one of his defenses. His view- 
point is discussed at length in a companion discussion to this note 
in which the work of the Emergency Court is reviewed. 

A regulatory program of the magnitude of that envisaged by Con- 
gress when it promulgated a procedure for curbing inflation in a 
powerful nation at war will of course be found upon analysis to in- 
clude individual cases and areas where more equitable results might 
have been reached by an omniscient and omnipotent Administrator or 
judicial body. The full view of cases arising under the EPCA shows, 
on the whole, an honest and courageous attempt to curb inflation 
while protecting the individual rights of those affected by OPA regu- 
lations. The need for expeditious action has been great, and, while 
individual hardship may have been occasioned to some in the admin- 
istration of the EPCA, Congress plainly foresaw that such individual 
hardships would be an unavoidable part of a program designed to 
put the lid down on inflation and lock it in place tightly. The measure 
of the success of the OPA has been that it actually has helped avert 
inflation and has saved the American people from losing billions of 
dollars through increased prices. The successive Administrators of 
the OPA have attempted, it is plain, to use economic regulatory 
devices to fit into the concept of the war powers announced by Chief 
Justice Hughes in Home Bldg. & Loan Ass’n v. Blaisdell: “It is a 
power to wage war successfully, and thus it permits the harnessing 
of the entire energies of the people in a supreme cooperative effort to 
preserve the nation.” *° The specific OPA cases should thus be anal- 
yzed from the viewpoint that uncontrolled inflation would have been 
a national disaster to a country at war with ruthless enemies. 


DANIEL CRYSTAL. 


II 
PROTEST PROCEDURES AND EconoMic DETERMINATIONS IN THE 
EMERGENCY Court OF APPEALS 
Judicial Challenge to OPA Protest Procedures 
A paramount issue facing American courts today is how best to 


reconcile the protection of individual liberties safeguarded by the 
Constitution with the need for interference with those rights during 





45 Supra note 5, at 426. 
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wartime. In Yakus v. United States! and Bowles v. Willingham,? 
upholding the OPA as constitutional both on the substantive and 
procedural issues involved, the Supreme Court split sharply in deter- 
mining whether the procedure established by the Emergency Price 
Control Act protects adequately the rights of those who would object 
to regulations issued by the Price Administrator. In an arresting 
dissenting opinion to Yakus v. United States, Justice Rutledge 
(Justice Murphy concurring) declared that the streamlined proce- 
dural devices used go beyond the needs of the emergency and deny 
constitutional rights to those accused in criminal proceedings of 
violation of OPA regulations. Mr. Justice Rutledge also wrote a 
concurring opinion to Bowles v. Willingham, to show wherein he 
distinguished the two cases. Mr. Justice Roberts dissented in both 
cases, using sharp language to insist that the Emergency Price Con- 
trol Act of 1942* as a whole gave unwarranted delegation of power 
to the Price Administrator. All other Justices agreed that the Act 
and its procedural provisions were well within Congress’ war powers 
under Article 1, Section 8, of the Constitution.‘ 


164 Sup. Ct. 660 (1944). Rottenberg v. United States, 137 F. (2d) 850 
(C. C. A. Ist, 1944), was consolidated with the Yakus case before the Supreme 
Court. All citations to the Yakus case will be to the Supreme Court Reporter, 
volume and page number. 

264 Sup. Ct. 641 (1944). All citations to the Willingham case will be to the 
Supreme Court Reporter, volume and page number. 

3 Mr. Justice Roberts objected that the Court “without a sign that it realizes 
the great gap in the process—assumes that one of Congress’ war powers is the 
power to transfer its legislative function to a delegate. By the same reasoning 
it could close this court or take away the constitutional prerogatives of the 
President as ‘War measures.’” Yakus v. United States, 64 Sup. Ct. 684. This 
hardly seems to characterize the majority view adequately. The majority made 
it clear that they felt that Congress had power to delegate some legislative 
functions, and that the delegation in the Price Control Act was not so excessive 
that due process requirements were violated. Jd. at 668. Justice Roberts 
quoted the “so-called standards prescribed in the National Industrial Recovery 
Act,” and declared “Comparison of them with those of the present Act, and 
perusal of what was said concerning them in A. L. A. Schechter Poultry Corp. 
v. United States, 295 U. S. 495, leaves no doubt that the decision is now over- 
ruled. There, as here, the ‘code’ or regulation, to become effective, had to be 
found by the Executive to ‘tend to effectuate the policy’ of the Act.” Jd. at 680; 
Bowles v. Willingham, 64 Sup. Ct. 641, 656, 659. The majority found that 
the Price Control Act stated its purposes more clearly than had the National 
Industrial Recovery Act, that its provisions were to be carried out by an ad- 
ministrative officer responsible to elected representatives of the people, rather 
than by private individuals of prominence in the affected industries, and that it 
was possible for courts to determine what standards the Administrator had to 
meet and they were thus afforded a guide for determining whether the rights 
of protestants had been invaded unconstitutionally. Yakus v. United States, 
64 Sup. Ct. 660, 666-670. 

4The Court, speaking through Mr. Chief Justice Stone, declared: “Our de- 
cisions leave no doubt that when justified by compelling public interest the 
legislature may authorize summary action subject to later judicial review of 
its validity. It may insist on the immediate collection of taxes. Phillips v. 
Commissioner of Internal Revenue, 293 U. S. 589, 595-7, and cases cited. It 
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The thoughtful challenge of the procedural provisions of the EPCA 
by Justices Rutledge and Murphy is whether the limitation of pro- 
tests to narrow confines, hedged about by procedural requirements 
and further restricted by a short statute of limitations of only 
sixty days, while the Administrator is permitted to use the whole 
arsenal of judicial weapons to enforce obedience to his orders and 
regulations, does not go beyond the proper methods by which infla- 
tion might be averted and invade the sphere of individual rights which 
should be protected even in wartime. Except for the Supreme Court 
itself, the only tribunal in which a protestant may challenge the 
validity of a price or rent regulation is in the Emergency Court of 
Appeals created by the EPCA specifically for review of denials by 
the Administrator of protests made to him. The Administrator, 
however, may enforce the EPCA through criminal proceedings, 
suits in equity, and suits for recovery of civil penalties and may 
make use of both the federal courts and the state courts. One 
charged with violation of a regulation then may be tried on criminal 
charges without being able to test in any court, other than the Emer- 
gency Court of Appeals, the validity of the regulation on which his 
guilt depends, even if such regulation were plainly invalid on its 
face. His trial is thus split up into two parts. If, says Justice 
Rutledge, challenge of regulations is to be limited only to the protest 
procedures and Emergency Court judicial review provided by the 
Act, nothing more is left for the criminal court to decide than whether 
a violation of the regulation as written actually took place and 
whether in some other respects the statute itself is invalid. He de- 
clared that a sufficient number of valid legal weapons exist so that 
there is no need for denying to all courts, other than the Emergency 
Court, jurisdiction to consider the validity of OPA regulations. 

The majority answers this challenge by saying: “But upon a full 
examination of the provisions of the statute it is evident that the 
may take possession of property presumptively abandoned by its owner, prior 
to determination of its actual abandonment, Anderson Nat. Bank v. Luckett, 
[64 Sup. Ct. 531 (1944)]. For the protection of public health it may order 
the summary destruction of property without prior notice or hearing. North 
American Cold Storage Co. v. Chicago, 211 U. S. 306; Adams v. Milwaukee, 
228 U. S. 572, 584. It may summarily requisition property immediately needed 
for the prosecution of the war. Compare United States v. Pfitsch, 256 U. S. 547. 
As a measure of public protection the property of alien enemies may be seized, 
and property believed to be owned by enemies taken without prior determina- 
tion of its true ownership. Central Union Trust Co. v. Garvan, 254 U. S. 554, 
556; Stoehr v. Wallace, 255 U. S. 239, 245. Similarily public necessity in time 
of war may justify allowing tenants to remain in possession against the will 
of the landlord, Block v. Hirsh, 256 U. S. 135; Marcus Brown Holding Co. v. 
Feldman, 256 U. S. 170. Even the personal liberty of the citizen may be tem- 
porarily restrained as a measure of public safety. Hirabayashi v. United 


> (320 U. S. 81]; cf. Jacobsen v. Massachusetts, 197 U. S. 11.” Id. 
at 676. 
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authorized procedure is not incapable of affording the protection to 
petitioners’ rights required by due process.” ® 
They said further: 

The Emergency Court has power to review all questions of 
law, including the question whether the Administrator’s deter- 
mination is supported by evidence, and any question of the 
denial of due process or any procedural error appropriately 
raised in the course of the proceedings. No reason is advanced 
why petitioners could not, throughout the statutory proceedings, 
raise and preserve any due process objection to the statute, the 
regulations, or the procedure, and secure its full judicial review 
by the Emergency Court of Appeals and this Court.® 


This clash in viewpoints arises because two desiderata of social 
importance come into conflict. There is a need to take whatever 
action will avert inflation, and Justice Rutledge gives full recogni- 
tion to this. There is a need to safeguard individual liberties to the 
fullest extent compatible with the winning of the war. There will 
necessarily be times in enforcement of rent and price control when 
these two desirable aims come into head-on collision and one of the 
two must give way. Obviously, the reconciliation of these ends must 
be achieved by constitutional means. Choice between constitutionally 
sanctioned methods falls within the sphere of Congressional enact- 
ment. In this instance, the majority regarded the narrow and single 
channel of procedural reviewing devices chosen by Congress consti- 
tutionally adequate to preserve the substance of due process. Whether 
the unusual procedure established by the EPCA confers jurisdiction 
consistent with constitutional requirements involves not only a legis- 
lative estimate of the weight to be given to the competing factors which 
must be balanced but also a judicial estimate of the operation and 
effect of the procedures upon the liberties of the individual. Fortu- 
nately, the Court had more than the frame of reference of the EPCA 
itself as a basis for its holding. The Emergency Court had already 
rendered numerous decisions in passing upon the procedures and 
substantive problems presented to it by protestants. An analysis of 
these decisions reveals the Emergency Court in action in a manner 


5 Jd. at 672. Justice Roberts discussed in detail his views of “the supposed 
standards for the Administrator’s guidance.” He found that a survey of the 
powers delegated to the discretion of the Administrator shows that “the Act 
sets no limits upon the discretion or judgment of the Administrator. His com- 
mission is to take any action with respect to prices which he believes will pre- 
serve what he deems a sound economy during the emergency and prevent what 
he considers to be a disruption of such a sound economy in the postwar period. 
His judgment, founded, as it may be, on his studies and investigations, as well 
as other economic data, even though contrary to the great weight of current 
opinion or authority, is the final touchstone of the validity of his action.” Id. 


at 680. 
6 Id, at 673. 
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which will aid in determining whether the majority were correct 
in deciding that the Act does adequately protect the rights of those 
affected by OPA regulations. 


Protest Procedure Provided by the EPCA 


Section 203 (a) of the EPCA sets up a procedure wherein any 
person subject to any provision of a regulation or order may within 
60 days after it is issued “file a protest specifically setting forth 
objections to any such provision and affidavits or other written evi- 
dence in support of such objections.” * Opportunity is also afforded 
for later protest on grounds arising after the expiration of the original 
60 days. The subsection further provides that within a reasonable 
time and in no event more than 30 days after the filing of a protest or 


90 days after the issue of the regulations protested, whichever is 
later— 


the Administrator shall either grant or deny such protest in 
whole or in part, notice such protest for hearing, or provide an 
opportunity to present further evidence in connection therewith. 
In the event that the Administrator denies any such protest 
in whole or in part, he shall inform the protestant of the grounds 
upon which such decision is based, and of any economic data and 
other facts of which the Administrator has taken official notice.® 


In assessing the protection afforded in the EPCA to one affected 
by a regulation, it seems clear that it is unjust to the Administrator 
to assume that he will be arbitrary or dictatorial in considering pro- 
tests brought to his attention. The Emergency Court has power to 
check any arbitrary actions he may take. In actual practice, the 
requirement that persons file their protest with the Administrator 
before seeking review by the Emergency Court enables the Adminis- 
trator to reconsider the protested regulation in the light of situa- 
tions, economic data, or arguments brought to his attention by such 
protests. Many difficulties have satisfactorily been adjusted by ad- 
ministrative action.® 


7 Emergency Price Control Act of January 30, 1942, 56 Stat. 23 (1942), 50 
U. S. C. App. Supp. III, § 901, 923(a) (1943) (hereinafter referred to as the 
EPCA; section numbers follow the numbering in the Act). Applications for 
adjustments in both price and rent orders must conform to Revised Procedural 
Regulations Nos. 1 and 3, respectively, Rev. Reg. 1, § 1300.9, 7 Fep. Rec. 8962 
(1942); Rev. Reg. 3, § 1300.202, 8 Fep, Rec. 527 (1943). 

8 EPCA, § 203(a). 

9 Cf. Hearings before Committee on Banking and Currency, House of Repre- 
sentatives, 77th Cong. 2d Sess. on H. R. 5479 (superseded by H. R. 5990) 
p. 334 (1941). Extensive legal memoranda on various phases of the constitu- 
tionality of the EPCA are found in these Hearings at pages 302-340, 913-922, 
923-938. Cf. also, Henderson, A Preface to Price Control (1942) 9 Law ANnpD 
ConTeMP. Pros, 3; Nathanson, The Price Control Act: Procedure and Judi- 
cial Review, id. at 60; (1943) 32 Geo. L. J. 42. 
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Judicial Review of Protested Regulations 


Complete judicial review of the validity of a protested regulation, 
order, or price schedule is provided for by Section 204 (a). “Any 
person who is aggrieved by the denial or partial denial of his protest 
may, within thirty days after such denial, file a complaint with the 
Emergency Court of Appeals, created pursuant to subsection (c), 
specifying his objections and praying that the regulation, order, or 
price schedule protested be enjoined or set aside in whole or in 
part.” *° Under subsection (b), no regulation, order, or schedule 
shall be enjoined “unless the complaint establishes to the satisfaction 
of the court that the regulation, order, or price schedule is not in 
accordance with law, or is arbitrary or capricious.” ** It is in the 
power of the Emergency Court to authorize the introduction of addi- 
tional evidence upon application by either party. Final judicial 
review of its decisions is provided for under subsection (b) and (d). 
Its decisions may be brought to the Supreme Court by writ of cer- 
tiorari and the Court is required to give the cause a preferred place on 
its docket and to expedite its disposition. The statute thus confers 
upon the Emergency Court, subject to review by the Supreme Court, 
exclusive equity jurisdiction to consider any objections, constitutional 
or otherwise, that may be made by a protestant to any regulations 
or orders issued under powers granted to the Administrator by 
Section 2 of the EPCA.” 

This exclusive equity jurisdiction of the Emergency Court to 
restrain enforcement of price and rent regulations was upheld by 
the Supreme Court in Lockerty v. Phillips.* The constitutional 
power of Congress to grant review of price and rent regulations only 
to the Emergency Court is found in Article III of the Constitution 
empowering Congress to establish whatever inferior federal courts 
it chooses. Included in this power, said the Court in the Lockerty 
case, is the power of “ ‘investing them with jurisdiction either lim- 
ited, concurrent, or exclusive, and of withholding jurisdiction from 
them in the exact degrees and character which to Congress may seem 
proper for the public good.’” ** Congress thus has a constitutional 
power to prescribe the jurisdiction of inferior federal courts and 
the jurisdiction of all state courts in determining federal questions 


10 EPCA, § 204 (a). 
11 EPCA, § 204 (b). 
12Cf. Nathanson, supra note 9. Henderson v. Kimmel, 47 F. Supp. 635 


(D. Kan. 1942), recognized the need for such exclusive jurisdiction, as did 
Kittrell v. Hatter, 243 Ala, 472, 10 So. (2d) 827 (1942). 


13 319 U. S. 182, 63 Sup. Ct. 1019, 87 L. ed. 1339 (1943). 
14 Jd. at 187, quoting Cary v. Curtis, 3 How. 236, 245, 11 L. ed. 576 (1845). 
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and has a valid right to vest that jurisdiction solely in the Emergency 
Court. 

The Lockerty case carefully reserved, however, the question of 
whether Congress could constitutionally “confer jurisdiction upon 
federal and state courts in the enforcement proceedings, more par- 
ticularly the criminal suit, and at the same time deny them ‘jurisdic- 
tion or power to consider the validity’ of the regulation for which 
enforcement is sought.” ?° The issue was settled in the Yakus case 
by the declaration of the majority that the same considerations which 
had influenced them in the Lockerty case had also persuaded them 
that Congress had both the intent and the constitutional power “to 
deprive the district court of power to consider the validity of the 
Administrator’s regulation or order as a defense to a criminal prose- 
cution for its violation.” ** Bowles v. Willingham, supra, extends 
the same ruling to state courts. “But the authority of Congress 
to withhold all jurisdiction from the state courts obviously includes 
the power to restrict the occasions when that jurisdiction may be 
invoked.” *7 

The objection of Mr. Justice Rutledge to this ruling is that, while 
Congress could legitimately have set up a single national tribunal that 
would have exclusive jurisdiction to determine all cases arising under 
the EPCA, both civil and criminal, entirely different issues were 
raised when the federal district courts and state courts were simul- 
taneously granted power to enforce regulations by civil and criminal 
proceedings and denied power to examine the validity of the regula- 
tions they were charged with enforcing. 

Justice Rutledge fixed his view on the possible dangers to those 
charged with violations of regulations. The majority found that the 
imminent danger of inflation was by far a more real threat: 


Congress sought to avoid or minimize these difficulties by the 
establishment of a single procedure for review of the Adminis- 
trator’s regulations, beginning with an appeal to the Adminis- 
trator’s specialized knowledge and experience gained in the ad- 
ministration of the Act, and affording to him an opportunity to 
modify the regulations and orders complained of before resort 
to judicial determination of their validity. The organization of 
such an exclusive procedure especially adapted to the exigencies 
and requirements of a nation-wide scheme of price regulation is, 
as we have seen, within the constitutional power of Congress to 
create inferior federal courts and prescribe their jurisdiction. 
The consideration which led to its creation are similar to, and 





15 Yakus v. United States, 64 Sup. Ct. 687, discussing Lockerty v. Phillips, 
supra note 13. 

16 Yakus v. United States, 64 Sup. Ct. 670. 

17 Bowles v. Willingham, 64 Sup. Ct. 646. 
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certainly no weaker than, those which led this Court in Texas 
and Pac. Ry. v. Abilene Cotton Oil Co., 204 U. S. 426, and the 
long line of cases following it, to require resort to the Interstate 
Commerce Commission and the special statutory method pro- 
vided for review of its decisions in certain types of cases involv- 
ing railway rates. As with the present statute, it was thought 
desirable to preface all judicial action by resort to expert admin- 
istrative knowledge and experience, and thus minimize the con- 
fusion that would result from inconsistent decisions of district 
and circuit courts rendered without the aid of an administrative 
interpretation. In addition the present Act seeks further to 
avoid that confusion by restricting judicial review of the adminis- 
trative determination to a single court. Such a procedure, so 
long as it affords to those affected a reasonable opportunity to 
be heard and present evidence, does not offend against due 
process. Bradley v. Richmond, 227 U. S. 477; First National 
Bank v. Weld County, 264 U. S. 450; Anniston Mfg. Co. v. 
Davis, 301 U. S. 337.18 


The EPCA sets up a procedure by which those who would protest 
a regulation can have their day in court. In time of national crisis, 
it is not asking unduly much of a petitioner that he follow a procedure 
that gives him a reasonable opportunity to be heard and to present 
evidence. As the Supreme Court has said elsewhere: “The Fifth 
Amendment guarantees no particular form of procedure; it protects 
substantial rights.” ?® Time is of the essence in price and rent con- 


trol. Inflation could easily come, while the attorneys wrangled, if 
elaborate court procedures were made necessary before orders or 
regulations issued by the Administrator could become effective. The 
difficulty of securing final determination on the merits of public utility 
cases shows the need for more expeditious action where the danger to 
be averted is collapse of prices in a nation fighting for its life.2° The 
majority saw clearly that— 


. one of the problems involved in the prevention of inflation 
by establishment of a nation-wide system of price control is the 
disorganization which would result if enforcement of price orders 


18 Yakus v. United States, 64 Sup. Ct. 671. 

19 National Labor Relations Board v. Mackay Radio & Teleg. Co., 304 U. S. 
333, 351, 58 Sup. Ct. 904, 82 L. ed. 1381 (1938). In Taylor v. Brown, 137 F. 
(2d) 654 (E.C.A. 1943), cert. den. 320 U. S. 787, 64 Sup. Ct. 194 (1943), where 
every possible constitutional objection was made to the EPCA and to the rele- 
vant rent regulation, the Emergency Court declared that the regulation provided 
adequately for protests and adjustment and was therefore sufficient to protect 
complainant’s rights and to afford him due process of law. 

20 Cf. House Hearings on H. R. 5479, supra note 9, at 329, 333-34. A study 
by the Attorney General’s Committee on Administrative Procedure shows that 
an average time of 11 months and 10 days was required for the disposition of 
the nine rate investigations completed by the Federal Power Commission during 
June and July 1940. Arrorney GENERAL’s CoMM. ON ADMIN. PROCEDURE, 
Finat Report (G. P. O. 1941) 358. 
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were delayed or sporadic or were unequal or conflicting in dif- 
ferent parts of the country. These evils might well arise if regu- 
lations with respect to which there was full opportunity for 
administrative revision were to be made ineffective by injunction 
or stay of their enforcement in advance of such revision or of 
final determination of their validity.” 


The administrative task of holding back inflationary forces is at 
best difficult. It would become an insuperable burden if eighty-five 
district courts, eleven separate federal courts of appeals, and all the 
state courts were to have the power along with the Emergency Court 
to pass upon the validity of regulations. 

Justice Rutledge admitted that to impose such criminal sanctions 
as those to which petitioners in the Yakus case objected has the bene- 
ficial results of implementing the enforcement process with deterrent 
effects. The high social good of averting inflation during a war 
emergency would be endangered if persons could evade regulations 
and rely upon dilatory tactics in overburdened courts to avoid the 
consequences of their actions. If the rights of individuals charged 
with violation of a regulation are protected by the procedure set up 
in the EPCA, Congress justifiably could enact legislation designed to 
facilitate the continuity of enforcement of a regulation by limiting 
determination of its validity to one court. It saw fit to rely upon 
the judgment of an Administrator, versed in the economic complexi- 
ties of price and rent control, and to insist that those who would 
protest his determinations pursue a protest and review procedure it 
provided in the EPCA. Its plain intent was to avoid situations where 
courts would hamper effective price control by enjoining the Admin- 
istrator from enforcing his orders and regulations. 

The eloquent denial by Justice Rutledge that the maintenance of 
price control requires the weakening of the elemental protections 
thrown about the citizen charged with crime is thought provoking. 
But his suggested remedy is not the simple solution it seems to be on 
its face. His declaration was “All the armory of equity, and with 
it the sanctions of contempt, are available to keep the regulations in 
force and to prevent violations, at least until decision here is sought 
and had that the regulations are invalid. The same weapons are 
available to enforce them permanently if they are found valid.” *? 

It would seem then that Justice Rutledge is suggesting that courts 
pass upon the validity of a regulation where such determination is an 
essential part of a criminal case which has come before them, but that 
the regulation be kept in force until the Supreme Court has finally 


21 Yakus v. United States, 64 Sup. Ct. 671. 
22 Id. at 696-697. 
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passed upon the issue. This is a drastic limitation upon the usual 
power of judicial review. The essence of the judicial process is the 
power of each tribunal to enforce respect and obedience to its man- 
dates. Congress deliberately checked the power of the Emergency 
Court by denying it the right to issue any temporary restraining 
order or interlocutory decree staying or restraining in whole or in 
part the effectiveness of a price or rent schedule.** Such limitation 
of the power of a special court is entirely proper though not usual. 
Justice Rutledge’s suggestion thus resolves itself into a proposal that 
Congress grant jurisdiction to courts other than the Emergency Court 
to review the validity of price and rent regulations, but simultaneously 
remove from them one of their chief weapons for securing conformity 
to their decrees. In Hecht Company v. Bowles,** however, a major- 
ity of the Supreme Court, including Justice Rutledge, held that an 
appeal to equity jurisdiction, conferred on federal district courts is 
an appeal to sound discretion which guides the determination of 
courts of equity. The essence of equity jurisdiction was announced 
as the power of the chancellor to do equity and to mold each decree 
to the necessities of a particular case. The case plainly recognizes 
the right and power of any district court to grant or withhold injunc- 
tions in its discretion and the Court declared “We cannot say that it 
lacks the power to make that choice.” *° 

The issue then is this. The present procedure makes it possible for 
one to be tried on criminal charges without being able to assert in 
any court before which he is being tried that the regulation he is 
accused of violating is invalid. But if all courts are to have the 
power to examine the validity of the regulation, there is immediate 
danger of a mass of inconsistent interpretations of each regulation. 
This could be avoided if Congress enacted legislation permitting courts 

23 United States v. Sosnowitz & Lotstein, Inc., 50 Fed. Supp. 586 (D. Conn. 
1943), holds that due process is not thereby denied since any person subject to 
a schedule may test its validity through the procedure provided, wholly without 
fear of prosecution, so long as he complies. In the Yakus case the Court de- 
clared: “we are unable to say that the denial of interlocutory relief pending 
a judicial determination of the validity of the regulation would in the special 
circumstances of this case, involve a denial of constitutional right. If the 
alternatives, as Congress could have concluded, were wartime inflation or the 
imposition on individuals of the burden of complying with a price regulation 
while its validity is being determined, Congress could constitutionally make the 
choice in favor of the protection of the public interest from the dangers of 
inflation.” 64 Sup. Ct. 674. 

2464 Sup. Ct. 587 (1944). 

25 Jd. at 591. Cf. Henderson v. Kimmel, supra note 12, which declares at 
644, that the exclusive jurisdiction and the prohibition against a stay are indis- 
pensable to the successful operation of wartime rent control. A further argu- 
ment against granting power to all courts to pass upon OPA regulations is that 
it would dissipate the energies of the legal staff of the OPA by necessitating 


their appearance before innumerable courts throughout the country, rather than 
the more convenient appearance in Washington, D. C. 
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to challenge the validity of the regulation, but denying them the right 
to issue restraining orders staying the effectiveness of a price or 
rent schedule. Since this is essentially the procedure now followed 
in the Emergency Court, the narrow question arises whether a de- 
fendant in a criminal trial actually is deprived of due process when a 
statute declares that he cannot, after a specified statute of limitations 
has passed, ask in a later court for precisely the same opportunity to 
be heard that was open to him for a period found to be fair by the 
Supreme Court. 

The majority declared in the Yakus case, that “The sixty days’ 
period allowed for protest of the Administrator’s regulations cannot 
be said to be unreasonably short in view of the urgency and exigen- 
cies of wartime price regulation.” *® “In advance of application to 
the Administrator for such a hearing we cannot well say whether its 
denial in any particular case would be a denial of due process.” ** 
“The denial of a right to a restraining order or interlocutory injunc- 
tion to one who has failed to apply for available administrative relief, 
not shown to be inadequate, is not a denial of due process.” ** 

The majority declared further: 


Here, in the exercise of the power to protect the national 
economy from the disruptive influences of inflation in time of war 
Congress has seen fit to postpone injunctions restraining the op- 


erations of price regulations until their lawfulness could be ascer- 
tained by an appropriate and expeditious procedure. In so doing 
it has only done what a court of equity could have done, in the 
exercise of its discretion to protect the public interest. What 
the courts could do, Congress can do as the guardian of the 
public interest of the nation in time of war. The legislative 
formulation of what would otherwise be a rule of judicial discre- 
tion is not a denial of due process or a usurpation of judicial 
functions. Cf. Demorest v. City Farmers Bank & Trust Co. 
[64 Sup. Ct. 384].*° 
It is not at all certain that the administrative efficiency secured 
by the procedure set out in the EPCA is obtained by the sacrifice 
of individual rights. Safeguards do exist in the EPCA that would 
seem adequate to prevent abuse of the necessary power for expeditious 
action granted the Administrator. The Emergency Court has full 
power by statute to check actions by the Administrator that are arbi- 
trary or capricious. The Supreme Court can review any case pre- 
sented by an aggrieved protestant. Congress, the source of all the 
powers granted the Administrator, may investigate his actions when- 
26 Yakus v. United States, 64 Sup. Ct. 672. 
27 Id. at 673. 


28 Jd. at 674. 
29 Jd. at 675-676. 


5 
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ever he requests a regular or deficiency appropriation and can readily 
call him to account for abuse of his powers. It cannot be said that 
the danger to inflationary controls by a mass of inconsistent interpre- 
tations of a regulation is clearly outweighed in the scale of social 
values by the more remote dangers to the rights of those accused 
of violating such regulations. 


Procedural Practices and Rules of Evidence of the Emergency Court 


The need for expeditious action in the emergency was great and the 
Emergency Court has proved adequate to the need. Decision is gen- 
erally announced on an appeal to the court within four months after 
the appeal is docketed. The EPCA provides that the court is to 
consist of three or more federal district or circuit judges to be desig- 
nated by the Chief Justice of the United States.*° It is authorized to 
sit in divisions of three or more members, and each division may 
render judgment as the judgment of the court.** 

The actual record to be considered by the court consists primarily 
of the transcript of the proceedings on the prerequisite protest made 
to the Administrator, including the latter’s statement of all materials 
of which he took official notice in disposing of that protest. Un- 
necessary duplication of effort is thus eliminated, saving much time. 
The procedure enables all relevant materials to be available without 
the need for either examination or cross-examination. The court will 
not consider any evidence that has not been submitted previously to 
the Administrator in support of the protest until such additional 
evidence has been presented to him for consideration. However, 
the Administrator may, in his discretion, request the court to receive 
such new evidence directly. After receiving additional evidence, the 
Administrator files with the court a transcript of the new evidence 
and any modifications made in the light of the new data.*? It is for 
the court, in consistency with its own procedural regulations and 
rules, to say whether economic generalizations that influenced the 
Administrator’s denial of the protest are to be evaluated as evidence. 


80 Chief Justice Stone named the following on March 2, 1942: Justice Fred 
M. Vinson (App. D. C.), Chief Judge; Judge Calvert Magruder (C. C. A. Ist) ; 
Judge Albert B. Maris (C. C. A. 3rd). Justice Vinson subsequently resigned, 
and Justice Bolitha J. Laws of the United States District Court for the District 
of Columbia was appointed on June 4, 1943. Judge Maris was then named 
Chief Judge. Herman C. Beasley is Clerk of the Court and maintains his office 
in the building of the United States Court of Appeals for the District of Co- 
lumbia. 

81 Cf. Nathanson, supra note 9. Rule 9 (a) of the Emergency Court pro- 
vides that the Court’s practice shall conform to that followed in a United States 
district court of three judges convened in the District of Columbia under the 
Act of Oct. 22, 1913, 38 Stat. 220 (1913), 28 U. S. C. § 47 (1940). 

82 Hearings Before Committee on Banking and Currency, supra note 9, at 334. 
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Yakus v. United States, was enlivened on this point by a spirited 
exchange of comments between Mr. Justice Roberts who declared 
that “after seeing the protestant’s affidavits and the evidence, the 
Administrator may load the record . . .” ** and the majority who 
retorted “In the absence of any proceeding before the Administrator 
we cannot assume that he would fail in the performance of any duty 
imposed on him by the Constitution and laws of the United States, 
or that he would deny due process to petitioners by ‘loading the 
record against them’ or denying such hearing as the Constitution 
prescribes.” ** Protestants share with the court the responsibility 
of seeing that the transcript is corrected to remove misstatements or 
insert omissions.*° 

The statute leaves the court free to exercise its independent judg- 
ment as a court of first instance upon the entire record before it in 
the light of the presumption of validity that attaches to findings by 
the Administrator. Section 204 (b) puts upon complainant the bur- 
den of establishing “to the satisfaction of the court that the regulation, 
order, or price schedule is not in accordance with law or is arbitrary 
or capricious.” ** In Bowles v. Willingham, the Court remarked 
“The fact that there is a zone for the exercise of discretion by the 
Administrator is no more fatal here than in other situations where 
Congress has prescribed the general standard and has left to an admin- 
istrative agency the determination of the precise situations to which 
the provisions of the Act will be applied and the weight to be accorded 


88 Yakus v. United States, 64 Sup. Ct. 681. Mr. Justice Roberts, ibid., quoted 
the Emergency Court in Lakemore Co. v. Brown, 137 F. (2d) 355 (E. C. A. 
1943), where it declared: ‘Thus, consistently with statutory requirements, the 
Administrator could have waited until he had entered his order denying the 
protest before informing protestant of the economic data of which he had taken 
official notice and of the economic conclusions which he had derived therefrom 
and the other grounds upon which the denial was based.” It should be noted, 
however, that procedural regulations require that the Administrator shall serve 
on the complainant evidence submitted for the record without an oral hearing 
and the complainant shall have_reasonable opportunity to rebut such evidence. 
Rev. Reg. 1, § 1300.37, 7 Fep. Rec. 8964 (1942); Rev. Reg. 3, §1300.226, 8 
Fep. Rec. 529 (1943). 

84 Yakus v. United States, 64 Sup. Ct. 672. The majority cited Plymouth 
Coal Co, v. Pennsylvania, 232 U. S. 531, 545, 34 Sup. Ct. 359, 58 L. ed. 713 
(1914); Hall vy. Geiger-Jones Co., 242 U. S. 539, 554, 37 Sup. Ct. 217, 61 
L. ed. 480 (1917); Minnesota v. Probate Court, 309 U. S. 270, 277, 60 Sup. 
Ct. 523, 84 L. ed. 744 (1940), and the cases cited therein. They declared that a 
full examination of the provisions of the statute had showed that it was capable 
of affording due process to rights of petitioners, citing Natural Pipeline Co. v. 
Slattery, 302 U- S. 300, 309, 58 Sup. Ct. 199, 82 L. ed. 276 (1937); Anniston 
Mfg. Co. v. Davis, 301 U. S. 337, 356, 357, 57 Sup. Ct. 816, 81 L. ed. 1143 
(1937) ; and Minnesota v. Probate Court, 309 U. S. 270, 275, 277, 60 Sup. 
Ct. 523, 84 L. ed. 744. 

85 Rule 15 (d) of the Emergency Court, EPCA, following § 204. Unless the 
complainant acts on this rule, his case may be injured, since the court may take 
no action on its own initiative to correct the transcript. 

86 EPCA, § 204 (b). 
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various statutory criteria on given facts.” ** The complainant must 
thus overcome by evidence the presumption in favor of the existence 
of facts upon which the Administrator declares he relied in promul- 
gating the regulation.** The EPCA does not require that the Admin- 
istrator’s findings must be supported by substantial evidence. Such 
statutes as the Bituminous Coal Act, the Fair Labor Standards Act, 
and the Food, Drug, and Cosmetic Act that contain this provision 
also provide for adversary administrative hearings where action is 
quasi-judicial rather than quasi-legislative. It would seem that the 
need for such substantial evidence should be applicable only to review 
of quasi-judicial administrative proceedings where the adversary 
hearings have already been held by the administrative agency and 
where the court sits in an appellate capacity. 

The Court in the Willingham case, stated that “In terms of hard- 
headed practicalities Congress frequently could not perform its func- 
tions if it were required to make an appraisal of the myriad of facts 
applicable to varying situations, area by area throughout the land, 
and then to determine in each case what should be done.” ** It 
quoted with approval Montgomery Ward v. Bowles,*° where the 
ECA cited authority to hold that “the burden is on one seeking relief 
from a price regulation to bring forward and satisfactorily prove the 


37 Bowles v. Willingham, 64 Sup. Ct. 648. 

38“ |. the facts upon which he [the Administrator] states he relies to jus- 
tify the regulation are to be presumed to exist unless and until the contrary is 
established by evidence offered by the complainant.” Montgomery Ward & Co. 
v. Bowles, 138 F. (2d) 669, 671 (E. C. A. 1943). Justice Roberts adduced the 
case as showing that the Emergency Court will uphold the Administrator even 
when he declares that he has taken official notice of propositions of the most 
extreme scope. He declared, “It is hardly necessary to dilate upon the burden 
thus placed on a protestant or the extent to which he is compelled to fill the 
record with what he may think relevant matter only to find that he has been 
shooting at straws.” Yakus v. United States, 64 Sup. Ct. 682. He said further 
that the protestant “must disclose all he has in mind to the Administrator before 
the Administrator makes any disclosure to him of the facts and data upon which 
that official has relied. Ibid. The majority answered this by saying “In view 
of the provisions for the introduction of further evidence both before and after 
the Administrator has announced his determination, we cannot say that if peti- 
tioners had filed a protest adequate opportunity would not have been afforded 
them to meet any arguments and evidence put forward by the Administrator, 
or that if such opportunity had been denied the denial would not have been 
corrected by the Emergency Court.” Jd. at 673. In Smith v. Bowles, 63 F. 
(2d) 142 (E. C. A. 1944) involving the issue of whether a new privy was such 
a major capital improvement as to justify a rental increase of $2 per month, 
the Emergency Court held that it was obligatory upon the Administrator, in 
acting upon a protest, to consider the regulation or order de novo in the light 
of all new evidence, and that he may not simply conclude that the record justi- 
fies his original exercise of judgment. 

39 Bowles v. Willingham, 64 Sup. Ct. 647. 

40 Supra note 38, which at 671 answers affirmatively the question of whether 
“the facts upon which the Administrator states he relies as justification for the 
regulation are to be presumed to exist unless and until the contrary is estab- 
lished by evidence offered by the complainant.” 
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invalidating fact. In placing the burden upon the one who assails 
the regulation, the act violates no constitutional inhibitions.” 44 The 
Administrator may include in his transcript only whatever evidence 
supporting his statement of facts that he desires. In many cases, such 
basic facts are undisputed and Congress may well have thought that 
an absolute requirement that the Administrator file supporting evi- 
dence would be not only unduly burdensome but largely futile as well. 


Prerequisite Procedure for Effective Protest 


Cases arising during the first months of the EPCA’s enforcement 
charted the procedural path which the Emergency Court has traced. 
Galban Lobo Co. v. Henderson,** and Frank v. Henderson,* decided 
that the provisions of the EPCA were to apply only to price schedules 
effective under the EPCA and that complaints based upon transac- 
tions controlled by the previous executive orders that had preceded 
regulations issued under the EPCA would have to seek their court 
review in other channels than those provided by the Act. 

In the Frank case and in Bogart Packing Co. v. Brown,** the court 
had to determine what type of protest is called for by Section 203 
which permits the filing of a protest “specifically setting forth objec- 
tions to any . . . provision” ** of a price schedule effective under the 
EPCA. The Frank case holds that a mere letter of reply to inquiries 
from the OPA about prices and transactions fails to meet the admin- 
istrative and statutory requirements governing the contents of a satis- 
factory protest. The Bogart case adds, in considering a similar in- 
formal protest written not to the Administrator, but merely to an 
OPA attorney, that the Administrator need not shoulder the judicial 
burden of having to treat such ambiguous complaints as putting him 
on notice that they should be docketed formally as protests. To be 


41 Jd. at 671. Cf. Borden’s Farm Products Co. v. Baldwin, 293 U. S. 194, 
209, 55 Sup. Ct. 187, 79 L. ed. 281 (1934); Pacific States Box & Basket Co. 
v. iss U. S. 176, 185, 186, 56 Sup. Ct. 159, 80 L. ed. 138, 101 A. L. R 
853 (1935). 

42132 F. (2d) 153 (E. C. A. 1942), cert. den. 318 U. S. 756, 63 Sup. Ct. 
530 (1943). 

43 133 F. (2d) 207 > C. A. 1942), cert. den. 318 U. S. 772, 63 Sup. Ct. 
769, 87 L. ed. 1142 (194 3). 

44138 F. (2d) 422 (E. C. A. 1943). Cf. Goodman v. Bowles, 138 F. (2d) 
917 (E. C. A. 1943), involving the right of protestant to retroactive rental ad- 
justments. The court admitted that protestant had a hardship case, but held 
that its application must fail because it was merely a petition for relief under 
the adjustment provisions of the regulation, and should therefore have been ad- 
dressed only to the discretion of the Administrator, rather than to the judgment 
of the court. 

45 For details of the protest form, contents, and accompanying papers required, 
see Rev. Reg. 1, § 1300.27, 7 Fep. Rec. 8963 (1942) and § 1300.34, 7 Fep. Rec. 
8964 (1942) ; Rev. Reg. 3, § 1300.217, 8 Fep. Rec. 528 (1943), and § 1300.224, 
8 Fep. Rec. 528, 5482 (1943). 
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treated as a protest, a document “must at least be filed within the 
statutory period and comply substantially with the statutory require- 
ments relative to the content of a protest.” “* The Bogart case holds 
that an oral protest by complainant to the described attorney was 
invalid since an oral protest “does not comply with the requirements 
either of the statute or of the Administrator’s procedural regula- 
tions.” 47 

Complainant in the latter case filed a so-called “amended protest” 
to the regulation, but since it was filed beyond the statutory period 
of protest and there “was not pending before the Administrator on 
that date any protest, within the meaning of the statute, upon which 
an amended protest could be grafted,” ** the action of the Adminis- 
trator in dismissing the “amended protest” as not having been filed on 
time was upheld. 

A petition for amendment of a price-regulation provision is not a 
protest within the meaning of Section 203 (a), since it may be filed 
at any time by any person subject to or affected by a provision of a 
regulation and is addressed entirely to the discretion of the Adminis- 
trator who is generally empowered to modify or rescind a regulation 
at any time. The Court in Yakus v. United States, found here proof 
that the EPCA adequately provided a flexible means for suspending 
or ameliorating the operations of a regulation during the pendency of 


proceedings to determine its validity. “. . . the Administrator may 
not only alter or set aside the regulation, but he has wide scope for 
the exercise of his discretionary power to modify or suspend a regula- 
tion pending its administrative and judicial review. Hence we cannot 
assume that petitioners, had they applied to the Administrator, would 
not have secured all the relief to which they were entitled.” *® Denial 


46 Bogart Packing Co. v. Brown, supra note 44, at 424. 
47 Id. at 423. 
48 Jd. at 424. 


49 Rev. Reg. 1, § 1300.20, 7 Fep. Rec. 8962 (1942); Rev. Reg. 3, § 1300.211, 
8 Fev. Rec. 527 (1943). Proposed amendments must be applicable generally. 
Ibid. Petitions for amendments may be filed with the Secretary of the OPA 
by persons “subject to or affected by” a regulatory provision. In Buka Coal 
Co. v. Brown, 133 F. (2d) 949 (E. C. A. 1943), involving the complaint of a 
protestant that the OPA had no right to maintain in the maximum price set 
freight differentials fixed by the Bituminous Coal Division of the Department 
of the Interior, it was held that one who would protest a maximum price regu- 
lation and argue that prices paid under a schedule are too high must prove to 
the court that he is actually “subject to” such price regulations and is in the 
court properly as an aggrieved party. Complainant conceded that “no member 
of the public and no buyer has a litigable right to a lower maximum price, or 
indeed to any maximum price at all.” The case upholds Rev. Reg. 1, § 1300.24, 
7 Fep. Rec. 8963 (1942) and Rev. Reg. 3, § 1300.215, 8 Fep. Rec. 528, 5482 
(1942) which states that a person is “subject to” a regulatory provision “only 
if such provision prohibits or requires action by him.” 
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of a petition for amendment is not subject to protest or judicial 
review since it falls within the Administrator’s area of discretion. 


Procedural Difficulties After Regulations Have Become Effective 


There is extremely ambiguous wording in Section 203 (a) in 
prescribing the time within which to file protests based on grounds 
arising after a price schedule has become effective. In Galban Lobo 
Co. v. Henderson,” a shipping delay brought a cargo of sugar from 
Cuba under the effective date of an order from the War Shipping 
Board imposing ocean-freight surcharges. The contractual price was 
within the maximum price regulation, but, if the purchaser absorbed 
the freight charges as complainant demanded, it would be paying more 
than was permitted by the. regulation. The court refused to hold 
that complainant’s time for protest arose at the later date when the 
OPA clarified the interpretation of the regulation rather than at the 
effective date of the Shipping Board regulation, declaring that the 
announcement of the surcharge should have put it on notice that it 
would have to absorb the added freight. The case turned on the 
question of whether or not the regulation was ambiguous. 


This ambiguity in Section 203 (a) has been partially resolved by 
Schanzer, Inc. v. Bowles.*' The issue was whether, when grounds 
for a protest arise more than 60 days after the issuance of the regu- 
lation, the complainant has only 60 days to file protest from the date 
when his grounds of protest arise. The court upheld the complainant 
in finding that the section should be construed as giving a complainant 
a right to file his protest at any time after his reason for protest 
comes into being. The intent of the court to take seriously its 
judicial duty is found in its declaration that it would not seek “by 
construction to read into a statute a limitation upon an aggrieved 
person’s right to obtain relief from unlawful administrative action 
which the literal language of the act does not impose.” 5? Grounds 
of protest are sharply defined immediately after regulations are issued 
and begin to affect going businesses. Where reason for protest 
arises after the regulation has been in operation, the effect, however, 
may be gradual so that it is impossible to determine the exact dates 
on which the harmful effect begins. It was thus not inconsistent for 
the court to uphold the 60-day statute of limitations for protesting 


50 Supra note 44. Cf. Rev. Reg. 1, § 1300.26, 7 Fep. Rec. 8963 (1942); Rev. 
Reg. 3, § 1300.216, 8 Fep. Rec. 528, 3534, 5482 (1943). These procedural regu- 
lations require filing “within a period of sixty days after the protestant has 
had, or could reasonably have had, notice of the existence of such grounds.” 

51141 F. (2d) 262 (E. C. A. 1944). 

52 Id, at 264. 
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new regulations, while rejecting it where grounds for protest arise 
after it has long been in effect. 

Harlem Metal Corp. v. Brown,** shows that complicated price 
structures will not be opened up for review after the original time for 
protest has passed, merely because of the issuance of a comparatively 
minor amendment by the Administrator. Adoption of an amendment 
to a maximum price operates only to open up for protest the amount 
of the change. Complainant, a New York dealer in steel scrap, 
failed to exercise seasonably his right to protest more favorable 
freight differentials granted to his New Jersey competitors, and was 
barred from questioning the validity of the entire regulation after 
the Administrator issued a later amendment to the regulation. 


Administrative Failure to Act upon Protests 

A highly debatable decision was rendered in Safeway Stores, Inc. v. 
Brown.** Complainant protested a price regulation within the stat- 
utory 60-day period, but the Administrator failed either to grant or 
deny its protest in whole or in part, notice its protest for hearing, 
or grant it an opportunity to present further evidence. Its contention 
was that such failure to take seasonable action on its protest should 
be regarded as sufficient denial of the protest as to entitle it to judicial 
review. The court, however, held that grounds for review had not 
yet risen since the Administrator had not yet actually denied the 
protest by an overt act. It found that the EPCA does not require 
considered final action within the time period mentioned in the statute, 
and hence that the Administrator’s failure to take final affirmative 
action had not yet amounted to a rejection of the protest. The 
court’s argument that it could not take jurisdiction until the Adminis- 
trator furnished it with a statement of the reasons for whatever 
action he would take seems dubious logic in view of the right of 
complainant to have some seasonable administrative determination 
of the merits of his protest. It is probable that the court felt that the 
Administrator had not yet exceeded the discretion granted him by 
Congress. It declared that Congress would have to enact a specific 
grant of authority to it before it would read the Act as giving it juris- 
diction over a cause when the Administrator failed to take some form 
of final action on it. It did declare that the Administrator must take 
final action on a protest within a reasonable time and that, if he should 
refuse to do so, it had the power to issue an order, in the nature of a 
writ of mandamus, directing him to take action.®® Such an order 


538 136 F. (2d) 242 (E. C. A. 1943). 

54138 F. (2d) 278 (E. C. A. 1943). 

55 This would be done under authority of Section 262, Judicial Code, 28 U. S. 
C., §377 (1940). Cf. Knickerbocker Ins, Co. v. Comstock, 83 U. S. 258, 270, 
16 Wall. 258, 270, 21 L. ed. 493 (1873); McClellan v. Carland, 217 U. S. 268, 
280, 30 Sup. Ct. 501, 54 L. ed. 762 (1910); Roche v. Evaporated Milk Ass’n, 
319 U. S. 21, 63 Sup. Ct. 938, 87 L. ed. 1185 (1943). 
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would merely require him to exercise his discretionary power without 
any direction as to the manner in which his discretion should be 
exercised.*® 

The Galban Lobo case holds that “an interpretation resolving an 
ambiguous provision of a price schedule or regulation might constitute 
a new ground for protest.” °? Whether or not it will have such effect 
will be in each case a question of fact. This rule of law was relied 
on in United States Gypsum Co. v. Brown,** where it was found that 
complainant’s cause of protest arose only after the OPA had made 
an unfavorable interpretation of an ambiguous price schedule, over- 
ruling a previous interpretation that had been favorable to complain- 
ant. Such circumstances give a right of protest and judicial review. 
Both cases hold that the EPCA and price regulations are concerned 
just as much with the cost to the purchaser as with the net price to be 
received by the seller. The EPCA and the General Maximum Price 
Regulation provide not only that no manufacturer shall sell or deliver 
an article at a price higher than the maximum price, but also that 
“No person in the course of trade or business shall buy or receive any 
such articles at a price higher than the maximum price.” *® 


Price Control and Its Relation to Inflation 


The Gypsum case involved a determination of whether the Admin- 
istrator was arbitrary and capricious in ordering complainant to 
absorb the 3% transportation tax imposed by the Revenue Act of 1942. 
The issue was whether that increase was to be passed on by the seller 
to the purchaser and by him perhaps to the ultimate consumer. Such 
a determination is one properly to be made by the Administrator who 
has been entrusted by Congress with the responsibility for avoiding 
inflation. The fact that the tax involved was small was of no im- 
portance; the inflationary spiral is started by the cumulative effect 
of millions of small increases in prices and other costs throughout 
the nation. The same point is developed at length in Lincoln Savings 


56 Safeway Stores v. Brown, supra note 54, at 280. Cases upholding man- 
damus where an inferior agency or tribunal refuses to act even though the act 
required involves the exercise of judgment and discretion are: Ex parte 
Newman, 81 U. S. 152, 169, 14 Wall. 152, 169, 20 L. ed. 877 (1872); Inter- 
state Com. Comm. v. United States, ex rel. Humboldt Steamship Co., 224 U. S. 
474, 485, 32 Sup. Ct. 556, 56 L. ed. 849 (1912). 

57 Galban Lobo Co. v. Henderson, supra note 44, at 152. Designated OPA 
officials are empowered to issue official interpretations of the EPCA and of 
regulations upon written request. Rev. Reg. 1, § 1300.51, 7 Fep. Rec. 8965 
(1942); Rev. Reg. 3, §1300.241, 8 Fep. Rec. 530 (1943). Interpretations, 
which will be based only upon actual, rather than hypothetical, sets of facts, 
can be modified or revoked by a public statement. Rev. Reg. 1, § 1300.52, 7 
Fep. Rec. 8965 (1942); Rev. Reg. 3, § 1300.244, 8 Fep. Rec. 530 (1943). 

58 137 F. (2d) 803 (E. C. A. 1943). 

59 EPCA, §1(a); Gen. Max. Price Reg., § 1499.1, 7 Fen. Rec. 3153 (1942). 
Cf. Philadelphia Coke Co. v. Bowles, infra note 61; Galban Lobo Co. v. Hen- 
derson, supra note 44, at 152. 
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Bank v. Brown. There the court had to consider which areas of 
the economic market were properly subject to price control and 
whether the fact that increases in the price of a particular service or 
commodity exert no appreciable effect upon the cost of living justify 
such increases. The bank argued that the rental charges for its safe- 
deposit boxes were immune from price-control regulation, but the 
court found that Section 302 (c) of the EPCA clearly expressed the 
Congressional intent to subject to price control both storage charges 
and services, including storage of jewelry, securities, and valuable 
papers in safe-deposit vaults. 


Validity of General Price Freezing by General Maximum 
Price Regulation 


Efforts to control the price level by freezing individual prices proved 
ineffective. The country was facing a general inflationary trend that 
could be curbed only by drastic action on a broad basis. On April 28, 
1942, the Administrator, acting under his powers under Section 2 (a) 
issued a general maximum price regulation under which the prices 
of commodities in general were frozen at the highest prices charged 
by the sellers during March, 1942. That such action was urgently 
needed was clear. The EPCA had been adopted to avert inflation ; 
yet when the Administrator issued the general regulation, there was a 
pool of excess purchasing power of over seventeen billion dollars a 
year pressing in on the whole economy and against the dikes erected 
to hold back price rises for individual commodities. 

The validity of such a general maximum price regulation was tested 
in Philadelphia Coke Co. v. Brown.®* Complainant charged that the 
Administrator had only power to prevent individual price rises found 
specifically to be abnormal, unwarranted, and excessive, and that the 
Act did not grant him power to prevent all price rises by a general 
regulation. The EPCA concerns itself with the dangers of uncon- 
trolled inflation as the Yakus case makes abundantly clear. Thus, 
only those price rises may properly be considered abnormal, unwar- 
ranted, or excessive which tend to bring on or accelerate an infla- 
tionary movement. The Emergency Court found that the Adminis- 
trator had correctly interpreted the economic danger to the country 
and dismissed complainant’s contention that the general regulation 
should not be applied to the prices of its coke oven gas because those 
prices had not yet risen to a point inconsistent with the purposes of 
the Act. When inflation starts, every price increase, however small, 
increases the inflationary pressure. The Administrator then was 


60 137 F. (2d) 228 (E. C. A. 1943). 
61 139 F. (2d) 349 (E. C. A. 1943). 
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well within his statutory powers of discretion in regarding a given 
price as a result of the interaction of many economic forces and of a 
complex of causes rather than as an individual, unrelated unit, sepa- 
rate from the total national economy.*? 


Maximum Rent-Date Method of Rent Regulation 


Somewhat similar to the general maximum price regulation is the 
rent-regulation technique specifically upheld in Bowles v. Willingham, 
supra. Rents are rolled back and frozen, not on a nation-wide scale, 
but in specifically designated defense areas, according to a date chosen 
as free from the abnormal inflationary tendencies promoting rent 
increases produced by defense or war-work activities. The intent 
is to choose a date to which rents may be rolled back for freezing at 
levels which landlords and tenants had worked out for themselves “by 
free bargaining in a competitive market, prior to the time when 
defense activities had injected into the market an abnormal factor.” ®* 
This maximum rent date method, while following closely the method 
used in England and Canada“ differs markedly from that prescribed 
by Congress in the District of Columbia Rent Law of 1919.6 In 
that Act, Congress ordered the administrative agency to fix and 
determine a “fair and reasonable rent” in individual proceedings 
relating to particular rental properties. It gave the agency no power 
to issue general rent regulations. Experience with rent control under 
this provision persuaded Congress to authorize a different procedure 
for the 1942 Act. Section 2 (b) directs the Administrator to estab- 
lish such maximum rents “as in his judgment will be generally fair 
and equitable and will effectuate the purposes of this Act.” ®* Adjust- 


62 Td. at 358: “It is obvious that any control of prices will directly interfere 
with those business practices which relate to the fixing of prices. It was only 
to make sure that the Administrator would not go beyond his price regulating 
function and engage in an effort to reform business practices which were not 
directly related to prices that Section 2 (h) was inserted in the act.” See 
United States Gypsum Co. v. Brown, supra note 58. Without specifically men- 
tioning this case, Justice Roberts’ view would seem to be epitomized by his 
comment in his dissenting opinion in Bowles v. Willingham, 64 Sup. Ct. 657, 
that the “Act creates personal government by a petty tyrant instead of govern- 
ment by law. . . . I do insist that, war or no war, there exists no necessity, 
and no constitutional power, for Congress’ abdication of its legislative power 
and remission to an executive official of the function of making and repealing 
laws applicable to the citizens of the United States.” 

63 Lakemore Co. v. Brown, supra note 33. The Emergency Court upheld the 
validity of this method as “generally fair and equitable” in Chatlos v. Brown, 
136 F. (2d) 490 (E. C. A. 1943); Taylor v. Brown, supra note 19, at 662; 
Northwood Apartments, Inc. v. Brown, 137 F. (2d) 809 (E. C. A. 1943). 

64 Cf. Willis, Canada’s Wartime Administrative Agencies (1944) 12 Geo. 
Wash. L. Rev. 141. 

65 District of Columbia Rent Law of 1919, 41 Stat. 298 (1919); held consti- 
tutional in Block v. Hirsh, 256 U. S. 135, 41 Sup. Ct. 458, 65 L. ed. 865 (1921). 

66 EPCA, §2 (b). 
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ments are to be made so far as practicable, but they are to be made 
for relevant factors of “general applicability” rather than for indi- 
vidual cases.** The legislative history of the Act makes it clear that 
Congress fully understood that an unfortunate but unavoidable by- 
product of a wartime regulatory program of such vast proportions 
as it contemplated would be a measure of hardship to some indi- 
viduals.** 


Reviewing the rent policy established by the EPCA, the Supreme 
Court declared in Bowles v. Willingham: 


There is no grant of unbridled administrative discretion as 
appellee argues. Congress has not told the Administrator to fix 
rents whenever and wherever he might like and at whatever 
levels he pleases. Congress has directed that maximum rents 
be fixed in those areas where defense activities have resulted or 
threaten to result in increased rentals inconsistent with the pur- 
pose of the Act. And it has supplied the standard and the base 
period Ito guide the Administrator in determining what the 
maximum rentals should be in a given area. The criteria to 
guide the Administrator are certainly not more vague than the 
standards governing the determination by the Secretary of Agri- 
culture in United States v. Rock Royal Codperative, Inc., 307 
U. S. 533, 576, 577, of marketing areas and minimum prices for 
milk.*® 


“Generally Fair and Equitable” Requirement for Valid Regulations 


Numerous decisions of the Emergency Court have made it clear 
that the only statutory requirement for a maximum rent or price 
regulation is that it be generally fair and equitable in its application 
to the group of landlords or sellers of a particular commodity, con- 
sidering the group as a whole.”° It fails to meet this standard if its 
application to a major portion of the industry is unfair or inequitable. 
But it is not required that a regulation must protect each individual 


67 [bid. 

68 Cf. Wilson v. Brown, 137 F. (2d) 348, 350 (E. C. A. 1943). See S. Repr. 
931, 77th Cong., 2d Sess., p. 15 (1942); United States Gypsum Co. v. Brown, 
supra note 58; Lakemore Co. v. Brown, supra note 33, declares, at 359, that 
“Some individual hardships are inescapable in a regulatory job of such magni- 
tude made necessary by the war emergency.” 

6° Bowles v. Willingham, 64 Sup. Ct. 647. Justice Roberts in his dissenting 
opinion declared, at 658, that Congress should have “reasonably defined” what 
was meant by “defense-rental areas” and “defense areas,” that “rents in those 
areas could have been frozen as of a given date, or reasonably precise standards 
could have been fixed, and that the Act utterly failed to fix a standard against 
which the actions of the Administrator could be judged.” He declared that in 
the language of Schechter Poultry Corp. v. United States, 295 U. S. 495, 551, 
55 Sup. Ct. 837, 79 L. ed. 1570 (1935), the Act grants “a roving commission 
to inquire into evils and upon discovery correct them.” Bowles v. Willingham, 
64 Sup. Ct. 656. 

70 See cases cited supra note 63, and also United States Gypsum Co. v. Brown, 
supra note 58, and Philadelphia Coke Co. v. Bowles, supra note 61. 
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member of the industry in the enjoyment of his customary profits. 
The facts of each individual case determine whether the regulation 
will be held to be generally fair and equitable or will be declared 
invalid as unreasonable and arbitrary. 

Section 2 (a) of the EPCA provides that in issuing regulations, the 
Administrator is to act in the light of all the relevant factors which 
he finds to be of general applicability, including “general increases or 
decreases in cost of production, distribution, and transportation, and 
general increases or decreases in profits earned by sellers of the com- 
modities.” ** The Administrator is not to rely upon one factor while 
ignoring others equally relevant.” It may appear that increased 
costs in some directions will be offset by other factors which tend to 
decrease costs and increase profits.” ** Price orders are thus to be 
issued after an investigation of all relevant economic factors, including, 
if possible, consultation with representative members of the affected 
industry.”* 

The EPCA in referring to “generally fair and equitable prices” 
clearly deals with only the general effect upon the over-all operation 
of those in the industry. The complainant in United States Gypsum 
Co. v. Brown"* was ordered to absorb freight charges to customers 
in the Philadelphia delivery area because such had been its estab- 
lished business practice. The court declared that even though this 
forced it to absorb such charges as a permanent, rather than an occa- 
sional, element of its pricing formula, after it had closed its Phila- 
delphia plant, the order was valid within the Act. Complainant’s 
individual hardship was unfortunate but unavoidable; the regulation 
was “generally fair and equitable” to the industry as a whole. “When 
Congress committed to the Price Administrator the stupendous task 
of checking excessive price rises and inflationary tendencies in time 
of war, it obviously did not intend to limit the effectiveness of a broad 
program simply because an individual seller would suffer curtailment 
of its profits or income.” *® 

The Philadelphia Coke Co. case held that it is not unfair or 
inequitable to a complainant to prevent his passing on increased prices 
to his customers even where an existing contract authorizes such 


71 EPCA, §2 (a). 

72 Philadelphia Coke Co. v. Bowles, supra note 61, at 355. Cf. United States 
Gypsum Co. v. Brown, supra note 58; Hillcrest Terrace Corp. v. Brown, 137 
F. (2d) 663, 664 (E. C. A. 1943); Chatlos v. Brown, supra note 63; Lake- 
more Co. v. Brown, supra note 63; Madison Park Corp. v. Bowles, 140 F. (2d) 
316 (E. C. A. 1943); Spaeth v. Brown, 137 F. (2d) 669 (E. C. A. 1943). 

73 EPCA, §2 (a); Rev. Reg. 1, § 1300.6, 7 Fep, Rec. 8961 (1942). 

74137 F. (2d) 360 and 803 (E. C. A. 1943) (there have been two Gypsum 
cases). 

75 Id. at 807. 
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increases. Similarly, in Madison Park Corp. v. Bowles* it was held 
that the EPCA may not be challenged as unconstitutional on the 
ground that it does not permit persons to charge sufficient rents to 
meet existing contracts. A legislative mandate intended for the wel- 


fare of the public may validly interfere with private contracts when- 
ever entered into."” 


However, if a regulation prevents those in the affected industry, 
as a group, from realizing a reasonable profit upon their business, 
there then are valid grounds for contesting its validity. It is the 
Administrator’s statutory duty to revise existing regulations: 


from time to time if upon consideration of all relevant 
factors, of which general increases in costs is one, it appears 
that the regulation is no longer generally fair and equitable to 
the industry. Therefore, if after the issuance of a regulation a 
general, industry-wide increase in costs of production and trans- 
portation should take place which results in an unreasonable 
decrease or in a complete wiping out of the profits realized by 
the industry, that fact would doubtless afford new grounds for 
protest.”* 


The rule then is that acts taken by the Administrator will be curbed 
by the court if they are generally unfair or inequitable to the industry 
as a whole, or if they can be shown too arbitrary, capricious, or un- 
reasonable, as applied to an individual complainant. But the Act 
does not require that a regulation or order shall have the same effect 
upon all in the industry. In the Bowles case the Court analyzed 
the arguments against such “generally fair and equitable” rents and 
concluded : 


A member of the class which is regulated may suffer economic 
losses not shared by others. His property may lose utility and 
depreciate in value as a consequence of regulation. But that 
has never been a barrier to the exercise of the police power. . . . 
Congress was dealing here with conditions created by activities 
resulting from a great war effort. Yakus v. United States, supra. 
A nation which can demand the lives of its men and women in 
the waging of that war is under no constitutional necessity of 
providing a system of price control on the domestic front which 
will assure each landlord a “fair return” on his property.”® 


76 Supra note 72. By the extensive analysis of economic data in the case, it 
is apparent that the court will thoroughly weigh the merits of the evidence 
submitted by a protestant. 

77 Id. at 329. Cf. Taylor v. Brown, supra note 19; Marcus Brown Co. v. 
Feldman, supra note 4; Home Bldg. & Loan Ass’n v. "Blaisdell, 290 U. S. 398, 
54 Sup. Ct. 231, 78 L. ed. 413 (1934) ; Dillingham v. McLaughlin, 264 U. S. 
370, 374, 44 Sup. Ct. 362, 68 L. ed. 742 (1924). 

18 Philadelphia Coke Co. v. oe, supra note 61, at 356. 

79 Bowles v. Willingham, 64 Sup. Ct. 649. 
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“Arbitrary and Capricious” Acts of the Administrator 


The willingness of the court to preserve the rights of the complain- 
ant rather than to follow blindly the regulations of the Administrator 
is well shown in Armour & Co. of Delaware v. Brown.*° Complainant 
protested against the Administrator’s denial of his right to apply 
for adjustment upward of the price of meat requisitioned by the Army, 
a right granted him in a general procedural order promulgated to 
prevent delays in Government procurement of essential commodities. 
The court held that if he had a legal right to the adjustment, the Ad- 
ministrator would be acting arbitrarily if he denied it to him. Where 
such an adjustment provision is ill-advised, the proper remedy would 
be to revoke or amend it, not to deny its effects to one who had a just 
claim to them. The cause was remanded to the Administrator for 
further consideration focused on the issue of whether the regulation 
price threatened to impede meat production, and if so, what measure 
of relief was appropriate under the adjustment procedure. In a 
later case, the court denied Armour’s motion for a writ of mandamus 
against the Administrator, holding that it had not yet ordered the 
Administrator to grant Armour substantive relief, and that it would 
decide the merits of the case when the new complaint came properly 
before it for hearing.** 


“Fair and Reasonable” Adjustment of Rents 


Many rent control cases also turn on whether the Administrator has 
been arbitrary or capricious in promulgating regulations. In Wilson 
v. Brown,** the court rejected a claim that landlords should be per- 
mitted as a matter of right to an adjustment upwards of rents if 
the maximum rent permitted failed to provide a net return of at 
least 6% after deducting normal and customary expenses of opera- 
tion. It held that both Congress and the Administrator had been 
correct in judging that such an adjustment provision would be ad- 
ministratively impossible to handle in any nation-wide rent control 
program. 

The case is referred to with approval in Bowles v. Willingham, 
where the Supreme Court drew upon the legal reasoning of the Emer- 
gency Court in holding that the EPCA is not unconstitutional be- 
cause it does not provide a fair return for each landlord. Cases 
arising under the District of Columbia Rent Law of 1919,8* which 


80 137 F. (2d) 233 (E. C. A. 1943). 

81 Armour & = of Delaware v. Bowles, 139 F. (2d) 495 (E. C. A. 1943). 

82 Supra note 68 

83 Karrick v. Cantrill, 277 Fed. 578 (App. D. C. 1922); Rust v. Heavey, 286 
Fed. 782 (App. D. C. 1923); Moore & Hill, Inc. vy. Marshall, 286 Fed. 990 


(App. D. C. 1923); Kennedy Bros., Inc. v. Sinclair, 287 Fed. 972 (App. D. C. 
1923). 
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had contained such a provision, apparently rested upon an analogy 
between the requirements of a fair return on fair value of rented 
properties and the reasoning applied in dealing with rate regulations 
of public utilities. This analogy hardly seems valid. The Court 
agreed with the ruling in the Wilson case that any attempt to fix 
rents, landlord by landlord, as in the fashion of public utility rates, 
would have been quite impossible, declaring that such considerations 
of feasibility and practicality were certainly germane to the consti- 
tutional issue. No satisfactory standards exist for measuring either 
what is “fair” or what is “value” in the “fair value” formula demand- 
ed. For example, the test of market value fails because the value 
of the property on the market depends on its earnings and inflated 
rents result in inflated market values. The original cost less depre- 
ciation formula is unreliable because original cost varies with the 
circumstances surrounding the construction or purchase of the rental 
properties and ignores rental-value changes resulting from neighbor- 
hood or transportation changes. Comparing the rentals and sale prices 
of comparable properties would at best result in only a crude approxi- 
mation of rental value while ignoring such factors of the complex 
of economic forces that normally fix rents as the charging of lower 
rents to keep one’s property constantly rented. Moreover, the analogy 
with regulation of public utilities is extremely superficial. In regu- 
lating public utilities, rate regulation is only a part of the extensive 
and permanent regulation of the use of the properties in the public 
interest. In rent regulation, not only is there a much less complete 
“taking” of the properties themselves or of their use, but the land- 
lord is not even under an obligation to keep his property during the 
emergency in the housing market, as he would be if there were a 
“taking” in the eminent domain sense that justifies the fair return 
for fair value paid for utilities upon the principle that there should be 
just compensation when property is requisitioned by sovereign power. 


Inadequate or Insufficient Grounds for Effective Protest of Rents 


There is no statutory requirement that the Administrator must 
make adjustments to maintain the relative position of landlords 
as of the maximum rent date. The court refused to accept com- 
plainant’s argument in Lakemore Co. v. Brown** that he should be 
permitted to raise his rents because his real estate taxes had been 


84 Supra note 33. Cf. Suburban Park Apartments Corp. v. Bowles, 139 F. 
(2d) 838 (E, C. A. 1943), which cites the Lakemore case to hold that such an 
extra expense as the cost of fuel oil for heating purposes does not justify a 
rental increase, since the added cost was peculiar to the individual landlord, 
and the EPCA does not pretend to save individual landlords from having to 
absorb added costs that are unique to their own situation. 
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raised. In a competitive rent market, it is typical that some landlords 
charge less rentals than their competitors as complainant was doing, 
and the method of freezing rentals as of a given date recognizes 
and preserves such differentials.** So long as the rentals are not 
beyond the range of normal variation and it appears that they have 
been established by free bargaining between the landlord and the 
tenants in a normal competitive market, the court will not find that 
the landlord is entitled to raise his rents. 

Chatlos v. Brown*® shows that the test applied by the Adminis- 
trator and upheld by the court to determine whether the maximum 
rent is generally fair and equitable is the over-all operation of the 
landlord’s property as a business unit. Economic and accounting 
data, such as comparative costs and occupancy rates, will be analyzed, 
added costs being balanced against the increased gross income from 
increased occupancy and lessened vacancies caused by increased hous- 
ing demands. The court held that: 


Complainant is not entitled to make a killing in wartime in 
order to compensate for losses in earlier years and anticipatory 
losses. If complainent’s propositions were accepted, it would 
be equally applicable to persons subjected to price control in the 
sale of goods and services and would obviously jeopardize the 
entire stabilization program.*’ 


Rent Control and Its Relation to Inflation 


Spaeth v. Brown**® analyzes economic data submitted by the Ad- 
ministrator to accept his choice of a rent date for the Cleveland 
defense-rental area. The court announced that even slight increases 
in rents must be controlled if the inflationary tendencies resulting 
from defense activities are to be checked. Furthermore, to increase 
rents to maintain a landlord’s purchasing power might well result in 
the impairment of the living standards and purchasing power of large 
numbers of consumers and wage earners having an equal claim to 
protection. In Madison Park Corp. v. Bowles*® it was held that the 
Administrator may establish any maximum rent date which in his 
judgment will bring about stabilization, regardless of whether such 


85 Lakemore Co. v. Brown, supra note 33, at 358. 

86 Supra note 63. The case summarizes, at 491, the procedure to be followed 
by the Price Administrator in establishing maximum rents. 

87 Jd. at 495. 

88 Supra note 72. 

89 Supra note 72. Avant v. Bowles, 139 F. (2d) 702 (E. C. A. 1943), de- 
cided that Congress need not require, when it delegates rent-fixing authority 
to an administrative agency, that landlords be given a hearing prior to the 
effective date of the order fixing rents. The Supreme Court upheld this view 
in Bowles v. Willingham, 88 L. ed. 635, declaring that the EPCA did not vio- 
late the Fifth Amendment because it failed to include provisions for such 
hearings. 


6 





450 THE GEORGE WASHINGTON LAW REVIEW 


date allows for any increases in rents after defense activities com- 
menced. The court refused to read the law as requiring that “nor- 
mal” increases must be permitted by inference from the language that 
the EPCA was meant “to prevent speculative, unwarranted, and 
abnormal increases in prices and rents.” *° Such “normal” increases 
as were sought could readily facilitate inflation, and thus could be 
suppressed by exercise of the Administrator’s discretion. If the court 
can find any reasonable basis to support the view that the regulation 
deals fairly and equitably with the industry concerned, the regulation 
must stand. 

Complainants could not use data from other regulated defense- 
rental areas without proving their comparability in every respect, 
including identical return on investments, location of properties, and 
the supply and demand for similar accommodations. Since varying 
conditions in different areas before the war had created differences 
between incomes and economic situations of landlords, obviously Con- 
gress had not intended to impose on the Administrator the burden of 
reorganizing the affairs of landlords and tenants throughout the nation 
so as to bring about substantially similar yields of income. 


Adequate and Sufficient Grounds for Effective Protest of Rents 


Various types of hardships are considered meritorious justifications 
for rental increases. Section 2 (c) of the EPCA provides that the 
regulations “may contain such classifications and differentiations and 
may provide for such adjustments and reasonable exceptions as in 
the judgment of the Administrator are necessary and proper in order 
to effectuate the purposes of this Act.” ** Acting on this power, the 
Administrator has provided for adjustments in cases where it is not 
valid to assume that a rent was fixed in a competitive market by free 
bargaining. Major capital improvements or substantial increases in 
services furnished justify increases since they change the housing 
accommodations from those given on the rent-freezing date. Higher 
rentals may be sought after the expiration of a long-term lease be- 
cause the lease rentals reflect bargaining of an earlier date than the 
rent-freezing one. Where seasonal demands for housing entered into 
rent fixing, they are beyond normal bargaining, and adjustments may 
be granted. Special relationships between tenants, such as blood or 
friendship, may have produced rents lower than those generally pre- 
vailing for comparable housing, and relief will then be afforded, if that 
is adequately shown. Adjustments are also permitted where it is shown 
that the number of occupants has increased and the landlord had 


90 Madison Park Corp. v. Bowles, supra note 72, at 320. 
91 EPCA, §2 (c). 
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followed a definite practice of adjusting rents to the number of occu- 
pants. These types of individual adjustments, as Hillcrest Terrace 
Corp. v. Brown*? shows, are consistent with the general plan of 
setting maximum rents at levels reached through the normal bar- 
gaining of landlords and tenants unaffected by war conditions and 
added housing demands. 


In the Hillcrest case, the Federal Housing Administration had 
agreed, long before the rent-freezing date, that Hillcrest would be 
permitted to raise its rents after the expiration of a temporary exemp- 
tion for a real-estate tax which it voluntarily offered to pass on 
to its tenants. In Northwood Apartments v. Brown,** however, the 
court found that complainant had voluntarily set lower rents than 
its competitors for business reasons, and that it was unavoidably true 
that where a deadline is set, those who wait until after it is passed 
cannot ask for relief unless they have a better reason than that it 
keeps them from making as much profit in a war era as they other- 
wise might do.** Application of Hillcrest for rent adjustment upward 
was approved; that of Northwood was denied. 

In Gale Realty Corp. v. Bowles,®* the court held that maintenance 
work done was not sufficient to justify a rental increase. A complete 
rehabilitation of a dilapidated property involving a general moderni- 
zation and reconstruction may constitute a major capital improvement 


if it makes the property attractive in a different rental range, but 
a petition for adjustment will be approved only when such a major 


92 Supra note 72. In Bibb Mfg. Co. v. Bowles, 140 F. (2d) 459 (E. C. A. 
1944), it was held that employer-landlords renting company houses to employees 
are not such landlords as may be given adjustments under the exceptions in 
Section 5 (a) (4) of the EPCA, since their rents have actually been estab- 
lished on business principles through a normal bargaining process, even though 
they are rather low. In Patrick Cudahy Family Co. v. Bowles, 138 F. (2d) 
574 (E. C. A. 1943), the court reviewed a petition for rent adjustment on the 
grounds that an expired lease had provided for a substantially lower rent than 
that prevailing in the area. It found that the provisions of the lease had made 
it possible for the tenant to secure an extension for two more years of the lease 
merely by staying on in possession, and that the landlord should have protected 
his rights by giving notice, as he could have done, that would have prevented 
the tenant’s acceptance of an extension of the lease. In Machen v. Bowles, 139 
F. (2d) 359 (E. C. A. 1943), the court dismissed the argument that protestant 
was entitled to a rent increase on the grounds that there had been special rela- 
tionships between the tenant and landlord that had made the rent charged lower 
than comparable rents in the area, The Administrator’s Procedural Regulation 
No. 3 provides that petitions for adjustment features of the rent regulation shall 
be filed with the Area Rent Director. Protestant had not done so. Instead of 
seeking an adjustment under the terms of the regulation as he was free to do, 
he had attacked the validity of the regulation itself. 


98 Supra note 63. 
94 Jd. at 813-14. 
95 Gale Realty Corp. v. Bowles, 139 F. (2d) 496 (E. C. A. 1943). 
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capital improvement has been actually completed. The Administrator 
will give an advance opinion upon request as to whether a proposed 
improvement will actually entitle a landlord to a rent adjustment. 


Rights of Tenants Under Rent Control 


Both the Madison Park Corporation case, supra, and Taylor v. 
Brown, supra, uphold the validity of restrictions on the eviction of 
tenants by landlords. The Supreme Court has held legislation to this 
effect constitutional.** The Administrator has declared: 


Tenant security is one of the principal problems encountered 
in the administration of rent control. Experience has shown that 
in an area where there is a housing shortage, the average tenant 
is more concerned about a roof over his head than about the 
maximum rent. If the landlord were free to evict, the tenant 
would probably agree to pay an illegal rent and would not com- 
plain to those charged with the administration of rent control. 
In order to make rent control effective, it is necessary to remove 
the fear of unwarranted eviction. The regulations therefore 
limit the grounds on which the landlord may proceed to secure 
the removal of a tenant in occupancy . . .* 


With similar respect for the rights and needs of tenants, the court 
refused to uphold Madison Park in challenging the right of the Ad- 
ministrator to establish maximum rents for unimproved lots. “It 


is well known that temporary defense housing and trailers have been 
pressed into use in many areas in which defense activities have created 
a housing shortage, so that regulation of the rentals for the land on 
which such accommodations are situated is a very important element 
in effective price control.” ** 


The Emergency Court as a Judicial and Economic Force in Wartime 


The review of cases decided by the Emergency Court shows the 
unfairness of the comment by Mr. Justice Roberts in the Yakus case, 
that “in truth, the court review is a solemn farce in which the Emer- 
gency Court of Appeals, and this court, on certiorari, must go through 
a series of motions which look like judicial review but in fact are 
nothing but a catalogue of reasons why, under the scheme of the Act, 
the courts are unable to say that the Administrator has exceeded the 
discretion vested in him.” °° A more reasonable comment is that the 
judges of the Emergency Court have applied a broad, sympathetic 


96 See Edgar A. Levy Leasing Co. v. Siegel, 258 U. S. 242, 42 Sup. Ct. 289, 
66 L. ed. 595 (1922); Brown Holding Co. v. Feldman, 256 U. S. 170, 41 Sup. 
Ct. 465, 65 L. ed, 877 (1921); Block v. Hirsh, supra note 65. 

97 Madison Park Corp. v. Bowles, supra note 72, at 329-330. 

98 Jd. at 330-31. 

89 Yakus v. United States, 64 Sup. Ct. 683. 
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approach in analyzing problems of rent and price control, one that has 
consistently recognized the administrative difficulties involved in a 
vast and difficult program and the paramount needs of the nation 
during a crucial emergency. The reasoning of the court has been con- 
sonant with the broad rules of price control and judicial review of 
legislation enunciated in Nebbia v. New York?” and Olsen v. Ne- 
braska.*°' Its views have clearly been in line with the standards for 
judicial review of delegated legislation described in American Tele- 
phone & Telegraph Co. v. United States where Mr. Justice Cardozo 
said, “This Court is not at liberty to substitute its own discretion 
for that of administrative officers who have kept within the bounds 
of their administrative powers.” ?° 

The Yakus and Willingham cases plainly uphold the right of the 
Administrator to exercise broad administrative discretion in prevent- 
ing inflation by expeditious action. The answer to the challenge of 
the dissenting opinion of Mr. Justice Rutledge must, in the light of 
the actual decisions of the Emergency Court, be that the judicial 
procedure provided in the Act has adequately safeguarded individual 
rights of complainants, and thus meets the requirements of due 
process. The Armour, Hillcrest, Schanzer and Smith cases show the 
court’s readiness to insist upon the protection of rights properly 
guaranteed to persons affected by regulations. On the other hand, 
decisions such as the Madison Park, the United States Gypsum, and 
the Philadelphia Coke cases show plainly the intent of the court to 
assist the Administrator in “holding the line” firmly against inflation. 

The single case in which the Supreme Court has overridden an 
Emergency Court decision, Davies Warehouse Co. v. Bowles,)®* does 
the court no discredit for the issue involved was the need to construe 
ambiguous language in deciding whether a public warehouse in Cali- 
fornia, accepted by the regulatory authorities of California as a public 
utility, was exempt from price regulation because of the statutory 
exemption of public utilities. Since Congress had failed to define 
“public utility” as used in the Act, judicial construction was needed to 

100 291 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 940 (1934). 

101 313 U. S, 236, 61 Sup. Ct. 862, 85 L. ed. 1305 (1941). 

102 American Teleph. & Teleg. Co. v. United States, 299 U. S. 232, 236-37, 
57 Sup. Ct. 170, 81 L. ed. 142 (1936). 

103 The Supreme Court held in Davies Warehouse Co. v. Bowles, 321 U. S. 
144, 64 Sup. Ct. 474 (1944), that the warehouse business in question was a 
public utility and reversed the Emergency Court, a majority of which had held 
in Davies Warehouse Co. v. Brown, 137 F. (2d) 201 (E. C. A. 1943), that 
the warehouse should not be considered among enterprises of the general utility 
type. The majority of the Supreme Court refused to find that Congress had 
intended to supersede the power of a state regulatory commission, properly 
controlling what it had duly classified as a utility. Justices Douglas, Black and 


Murphy dissented, finding that the Court’s decision would increase the diffi- 
culties of checking inflation. 
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interpret its meaning. It would seem that the two courts merely 
parted company on how the ambiguity was to be construed, and that 
the Supreme Court clearly did not correct the Emergency Court on 
its application of the relevant law. 

The Safeway case seems more doubtful and raises the question as 
to whether the court should not have asserted its jurisdiction to save 
a protestant from dilatory action by the Administrator. The case, 
however, can be justified in view of the inadvisability of hasty judicial 
pressure upon the Administrator to take final action upon a complex 
economic issue. The court’s unwillingness to interfere unnecessarily 
with the Administrator in the exercise of his lawful discretion is 
shown in its analysis of what is a “fair and reasonable” rent in 
Wilson v. Brown, supra, and in its discussion of the issues in Spaeth 
v. Brown, supra, and in Madison Park Corp. v. Brown. Respect for 
the exercise of lawfully delegated authority is far, however, from 
the indiscriminate upholding of the Administrator’s whims that Jus- 
tice Roberts implies has been the court’s attitude. 

It might be argued that the court showed an unnecessary eagerness 
to discuss broad constitutional issues in Taylor v. Brown, supra, since 
complainant there did not show that he had been “adversely affected”’ 
by the relevant rent regulation. Under normal judicial practice, the 
court would merely have declared that complainant had no standing 
to be in court at all to attack the constitutionality of the EPCA and 
of the regulation. It would seem mere academic theorizing, however, 
to criticize the court for not adhering to a formalistic judicial practice. 
Price and rent control are practical matters, and it was eminently 
desirable to accept the opportunity offered by the case to end quickly 
all speculation on the constitutionality of the EPCA. Yakus v. 
United States, supra, and Bowles v. Willingham, supra, fully uphold 
the court’s views on the full constitutionality of price and rent control 
during wartime. 

The actual judicial history of protests to the Emergency Court of 
Appeals shows that the review procedure set up by the EPCA is 
capable of protecting constitutional rights of a protestant and that due 
process requirements are respected. It seems fair to say that the 
survey of decided cases shows that the Emergency Court of Appeals 
has applied the law constructively to economic problems in a matter 
that does credit to its ability to meet the challenging economic needs 
of a nation at war. DANIEL CRYSTAL. 
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III 


OPppoRTUNITY TO BE HEARD UNDER EMERGENCY Price CONTROL 
Act PROCEEDINGS 


As a means of checking the possible abuse of administrative author- 
ity, the courts have generally required that an individual whose 
interests are affected by contemplated administrative action be af- 
forded a fair opportunity to be heard before a final decision is made.? 
The function of a hearing in the administrative process is to assure 
enlightened action by the determining officials, to restrict opportuni- 
ties for oppression or corruption, to provide for the disclosure of 
new facts that may have a decisive bearing on the ultimate decision, 
to present a convenient opportunity to correct the errors of subordi- 
nates, and to avoid arbitrary rulings. Notwithstanding the general 
rule that a fair hearing is an essential part of all administrative pro- 
ceedings the courts have gradually come to recognize that in certain 
types of proceedings a hearing is not required or, if required, the 
elements of such a hearing are less elaborate. It is in relation to the 
climate of judicial opinion on these points that the procedural aspects 
of the Emergency Price Control program present a particularly sig- 
nificant development in the evolution of the administrative process.® 


1“Tt is an invariable maxim in our law that no man shall be punished before 


he has had an opportunity of being heard: whereas if a warrant of distress 
were to be issued without any previous summons, the party would have no op- 
portunity of showing cause why the execution should not issue against him.” 
The King v. Benn and Church, 6 T. R. 198 (K. B. 1795), an early English 
case cited in the historical review of the necessity for administrative notice 
and hearing set forth in Hankins, Necessity for Administrative Notice and 
Hearing (1940) 25 Iowa L. Rev. 457. “It is a rule founded on the first prin- 
ciples of natural justice older than written constitutions that a citizen shall not 
be deprived of his life, liberty or property without an opportunity to be heard 
in defense of his rights.” Stuart v. Palmer, 74 N. Y. 183, 190 (1878). And 
more recently “The right to a fair and open hearing is one of the rudiments of 
fair play assured to every litigant by the Federal Constitution as a minimal 
requirement. . . . There must be due notice and an opportunity to be heard, 
the procedure must be consistent with the essentials of a fair trial, and the 
Commission must act upon evidence and not arbitrarily.” Railroad Commission 
of California v. Pacific Gas & Electric Co., 302 U. S. 388, 393, 58 Sup. Ct. 334, 
82 L. ed. 319 (1938). 

2 Although the hearing is regarded as a valuable safeguard for interests 
affected by administrative action, it should not be concluded that a hearing will 
in every instance serve as protection against arbitrary and capricious rulings by 
administrative officials. See Feller, Administrative Law Investigation Comes 
of Age (1941) 41 Cor. L. Rev. 589, at 596: “Let it not be assumed too easily 
that hearings are a significant protection against bureaucratic absolutism. To 
a slothful administrator a hearing precedent to regulation may be a God-given 
opportunity to avoid work and thought. He need only listen with impassively 
judicial countenance and then forget all he has heard.” 

3 A detailed analysis of the Emergency Price Control Act protest procedures 
and of recent decisions of the Emergency Court of Appeals and United States 
Supreme Court relating thereto is presented in Crystal, Protest Procedures and 
Economic Determinations in the Emergency Court of Appeals, supra pp. 423-454. 
The present discussion is limited to an analysis of the procedure followed by 
the Administrator and by the courts in the initial issuance of price regulations 
or orders and in the disposition of protests filed against such regulations or 
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Opportunity for Hearing Prior to Issuance of Price Regulations 
or Orders 


The Emergency Price Control Act of 1942* (EPCA) does not 
require hearings prior to the issuance of price regulations or orders, 
although the Administrator may hold such hearings if he deems it 
necessary or proper.® It is generally concluded that the effective 
administration of the price control program would be severely ham- 
pered if formal hearings were insisted upon as a necessary prerequisite 
to the issuance of price orders or regulations.” It is also considered 


order from the standpoint of whether an adequate opportunity to be heard is 
afforded and, more specifically, as to whether the failure to grant an oral 
hearing at any stage in the proceedings is a denial of procedural due process. 

An excellent defense of the legality of the Emergency Price Control proce- 
dures is presented in Nathanson, Emergency Price Control Act of 1942: Ad- 
ministrative Procedure and Judicial Review (1942) 9 Law & Contemp. Pros. 
60-76. For other discussions see Bandy, Notice and Opportunity to Be Heard 
in Price Control Proceedings (1942) 20 Tex. L. Rev. 577; Rava, Procedure 
in Emergency Price Fixing (1942) 40 Micn. L. Rev. 937; Davis, The Re- 
quirement of Opportunity to Be Heard in the Administrative Process (1942) 
51 Yate L. J. 1093; Stewart, The Emergency Court of Appeals: Interpretation 
of Procedure and Judicial Review Under the Price Control. Act (1943) 32 Gro. 
L. J. 42; ae, Sd Control in the Courts (1944) 44 Cor. L. Rev. 34; 
Judicial Review of Price Orders under the Emergency Price Control Act 
(1942) 37 Inu. L. Rev. 256; Administrative Features of the Emergency Price 
Control Act (1942) 28 Va. 'L. Rev. 991. 

Enacted January 30, 1942, 56 Stat. 23 (1942), 50 U. S.C. App. Supp. ITI, 
§§ 901-956 (1943) (hereinafter referred to as EPCA; section numbers follow 
the numbering in the Act), as amended by the Inflation Control Act of Oct. 2, 
1942, 56 Stat. 765 (1942), 50 U. S. C. App. Supp. ITI, §§ 961-971 (1943). 

5 Section 2(a) of the EPCA provides: “Before issuing any regulation or 
order under the foregoing provisions of this subsection, the Administrator shall, 
so far as practicable, advise and consult with representative members of the 
industry which will be affected by such regulation or order.” (Emphasis sup- 
plied.) EPCA, § 2(a). See also Rev. Reg. 1, § 1300.2, 7 Fep. Rec. 8961 
(1942). Section 2(b) of the EPCA provides for the designation of defense- 
rental areas and the establishment of maximum rent, it being specifically pro- 
vided that the “Administrator shall, to such extent as he determines to be prac- 
ticable, consider any recommendations which may be made by State and local 
a erie with housing or rental conditions in any defense-rental area.” 

6 Rev. Reg. 1 § 1300.3, 7 Fep. Rec. 8961 (1942). 

7 The legislative history of the price control program, outlined by Nathanson, 
supra note 3, at 61-62, indicates that Congress recognized that “in war economy, 
effective price control cannot wait upon formal hearings.” See H. Rep. 1409, 
77th Cong. Ist Sess. pp. 10-12 (1941); H. R. 5990, 77th Cong. Ist Sess. 
(1941); Senate Hearings before the Committee on Banking and Currency on 
H. R. 5990, 77th Cong. Ist Sess. pp. 72-105 (1941). Senator Taft’s proposal 
requiring hearings prior to issuance of price regulations but authorizing the 
issuance of temporary regulations without prior hearings to remain in effect not 
more than 60 days was not brought to a vote. 87 Conc. Rec. 538 (1941). This 
proposal is hardly practicable since it would be very difficult, if not impossible, 
to complete the hearings in the time allotted. See Rava, supra note 3, at 949. 

For a declaration of legislative intent see H. R. 1409, supra, pp. 9-10 as follows : 
“The procedure . . . has necessarily been adapted to the nature of the powers 
granted, which involves a broad delegation of legislative power, to the facts that 
such regulation will apply to large numbers of persons and to practical consider- 
ations, such as the necessity for immediate action to check rapidly rising prices 
and the importance of avoiding speculative disturbances of the market pending 
the determination of a price ceiling.” 
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that no legal objections can be raised to the omission of such hearings 
in view of the fact that the procedures governing the initial prepara- 
tion and issuance of substantive price regulations and orders are of 
a “quasi-legislative” character,* and since there is no constitutional 
right to advance notice and hearing under proceedings of this type.® 

Although there is no requirement for formal notice and hearing at 


8 Actions are classified as “quasi-legislative” where they are of general appli- 
cation addressed to indicated but unnamed persons. See Fuchs, Procedure in 
Administrative Rule-making (1938) 52 Harv. L. Rev. 259. Section 2 (a) of 
the EPCA provides in part: “As used in the foregoing provisions of this subsec- 
tion, the term ‘regulation or order’ means a regulation or order of general appli- 
cability and effect.” This would seem to indicate that the price-fixing procedure 
is “quasi-legislative.” It has been so considered. See American Economic 
Mobilization (1942) 55 Harv. L. Rev. 427, 490; Nathanson, supra note 3, 
at 62; Bandy, supra note 3, at 577; Stewart, supra note 3, at 44, 

®The United States Supreme Court has settled the question insofar as the 
requirement for a hearing for landlords before an order or regulation fixing 
rents is concerned. In the recent case of Bowles v. Willingham, 64 Sup. Ct. 641 
(1944), the Court ruled that such a hearing was not an indispensable prerequi- 
site to due process. In so ruling, the Court distinguished cases requiring such 
hearing (Morgan v. United States, 304 U. S. 1, 19-20, 58 Sup. Ct. 773, 82 L. ed. 
1129 (1938); Opp Cotton Mills, Inc. v. Administrator, 312 U. S. 126, 152-153, 
61 Sup. Ct. 524, 85 L. ed. 624 (1941) ) in that statutes there involved required 
such a procedure. The Court also correctly placed considerable emphasis on 
the fact that Congress had deliberately selected a system designed to avoid 
lengthy and costly trials on the ground that the price control program could 
not stand up under such long delays as would be involved in granting prelim- 
inary hearings to all landlords. The Supreme Court agreed with an earlier 
ruling of the Emergency Court of Appeals (Avant v. Bowles, 139 F. (2d) 702 
(E. C. A. 1943) ), to the effect that Congress validly delegated to the Adminis- 
trator the power to issue rent regulations legislative in character within the 
framework of the legislative standards laid down for the Administrator’s guid- 
ance, and that the due process clause of the Fifth Amendment is not violated 
by failing to accord to landlords in a defense-rental area the right to a formal 
hearing before the issuance of a rent regulation. 

Both courts cited the leading case of Bi-Metallic Investment Co. v. State Bd. 
of Equalization, 239 U. S. 441, 36 Sup. Ct. 141, 60 L. ed. 372 (1915), in which 
an order of the Board of Equalization increasing the valuation of all taxable 
property in the City of Denver was held not to be in violation of the due 
process clause of the Fourteenth Amendment because no opportunity was given 
to the taxpayers to be heard before the order was made. See especially p. 445 
of Mr. Justice Holmes’ opinion: “Where a rule of conduct applies to more 
than a few people it is impracticable that everyone should have a direct voice 
in its adoption. The Constitution does not require all public acts to be done 
in town meeting or an assembly of the whole. General statutes within the state 
power are passed that affect the person or property of individuals, sometimes 
to the point of ruin, without giving them a chance to be heard. Their rights 
are protected in the ‘only way they can be in a complex society, by their power, 
immediate or remote, over those who make the rule.” Accord: Buttfield v. 
Stranahan, 192 U. S. 470, 497, 24 Sup. Ct. 349, 48 L. ed. 525 (1904); Norwe- 
gian Nitrogen Products Co. v. United States Tariff Comm., 288 U. S. 294, 
53 Sup. Ct. 350, 77 L. ed. 796 (1933) ; Highland Farms Dairy, Inc. v. Agnew, 
16 F. Supp. 575 (E. D. Va. 1936); for state decisions see Spokane Hotel Co. 
v. Younger, 113 Wash. 359, 194 Pac. 595 (1920); State ex rel. State Board of 
Milk Control v. Newark Milk Co., 118 N. J. Eq. 504, 522, 179 Atl. 116 (1935). 
Cf. Colteryahn Sanitary Dairy v. Milk Control Comm. of Pennsylvania, 332 
Pa. 15, 1 A. (2d) 775 (1938), in which the court concludes that the pre- 
issuance hearing provided by statute is to be considered as the “judicial” type 
of hearing. 
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this stage in the proceedings, the EPCA does provide for the appoint- 
ment by the Administrator of industry advisory committees’® and 
directs the Administrator to advise and consult with such committees 
with respect to price regulations or orders affecting the particular 
industries." The Attorney General’s Committee on Administrative 
Procedure recommended greater use of consultation and conferences 
with industry advisory groups as a means of implementing the ad- 
ministrative process.'* At the same time the Committee recommended 
more extensive use of the non-adversary or legislative type of hearing 
in connection with the promulgation of general rules and regulations, 
although such hearings should not be considered as mandatory.’* The 
emergency price control procedure preliminary to the issuance of 
general regulations and orders is in accordance with these recom- 
mendations. In the determination of such regulations and orders the 
Administrator has placed primary emphasis on the conduct of inves- 
tigations by his staff. To a limited extent the Administrator has 
advised and consulted with representatives of the affected industries 
before the initial price regulations or orders are issued; to this extent 
the industries are allowed to participate in the initial price fixing 
process. 


Opportunity for Hearing in Relation to Protest Procedure 


Any person “subject to” any provision of a maximum price regu- 
lation may, in accordance with regulations prescribed by the Adminis- 
trator, file a protest against such provision.** A person is regarded 


10 EPCA, § 2 (a) provides: “In the case of any commodity for which a 
maximum price has been established, the Administrator shall, at the request of 
any substantial portion of the industry subject to such maximum price, regula- 
tion, or order of the Administrator, appoint an industry advisory committee, or 
committees, either national or regional, or both, consisting of such number 
of representatives of the industry as may be necessary in order to constitute a 
committee truly representative of the industry, or of the industry in such region, 
as the case may be.” 

11 EPCA, § 2 (a) further provides: “The Administrator shall from time to 
time at request of the committee, advise and consult with the committee with 
respect to the regulation or order, and with respect to the form thereof, and 
classifications, differentiations, and adjustments therein. The committee may 
make recommendations to the Administrator as it deems advisable.” 

12 Committee on Administrative Procedure, Report oN ADMINISTRATIVE PrRo- 

CEDURE IN GOVERNMENT AGENCIES, S. Doc. 8, 77th Cong. Ist Sess. pp. 103-105 
(1941). 
18 Jd. at 105-108. It should be noted that formal hearings are prerequisites 
to price-fixing orders under other federal acts including the Sugar Act, which 
provides for regulating sugar prices to producers (50 Stat. 903, 909 (1937), 7 
U. S. C. § 1131d (1940)); and the Agricultural Marketing Agreements Act, 
which authorizes the Secretary of Agriculture to fix milk prices (50 Stat. 246 
(1937), 7 U. S. C. § 608 c (18) (19) (1940)). 

14 The protest procedure is set forth under Section 203 (a) of the EPCA. 
The related regulations prescribed by the Administrator are contained in sub- 
part D of Rev. Reg. 1, 8 1300.24 to 1300.50, 7 Fep. Rec. 8962 (1942); and in 
subpart C of Rev. Reg. 3 , 8§ 1300.215 to 1300.240, 8 Fep. Rec. 527 (1943). 
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as “subject to” a provision of a regulation “only if such provision 
prohibits or requires action on his part.” ** The protest must be filed 
within a period of sixty days after the issuance of the subject regu- 
lation or order.’® In his protest, the protestant is required to set 
forth a clear and concise statement of all objections raised against the 
regulation and of all facts alleged in support of such objections, to- 
gether with the specific changes sought in the regulation.17 The 
EPCA provides that the protestant may file with his protest “affidavits 
or other written evidence” in support of his objections." 

Within a reasonable time after the filing of a protest, but in no 
event more than thirty days after such filing or ninety days after the 
issuance of the pertinent regulation or order, whichever occurs later, 
the Administrator must: (a) grant or deny the protest in whole or 
in part, (b) notice the protest for oral hearing, or (c) provide an 
opportunity to present further evidence in connection therewith.’® If 
the Administrator denies the protest in whole or in part he must 
inform the protestant of the grounds on which such a decision is 
based, and of any economic data and other facts of which the Admin- 
istrator has taken official notice, in accordance with the provisions 
of Section 203(b) of the EPCA.?° 


15 “This contemporaneous administrative interpretation of the Act is a reason- 
able one and we accept it.” Buka Coal Co. v. Brown, 133 F. (2d) 949, 952 


(E. C. A. 1943). See also United States vy. American Trucking Ass’ns, 310 
U. S. 534, 549, 60 Sup. Ct. 1059, 84 L. ed. 1345 (1940). 

16 In the case of a price schedule, the protest must be filed within sixty days 
after the effective date of such schedule specified in Section 206 of the EPCA. 
See EPCA, § 203 (a); Rev. Reg. 1, § 1300.26 (a), 7 Fep. Rec. 8963 (1942) ; 
Rev. Reg. 3, § 1300.216 (a), 9 Fep. Rec. 1656 (1944). 

In Yakus v. United States, 64 Sup. Ct. 660 (1944), the United States Supreme 
Court considered this short “statute of limitations” not to be unreasonably short 
in view of the urgency and exigencies of wartime price regulation. For numer- 
ous instances in which comparable or shorter periods for resort to administrative 
relief as a prerequisite to proceeding in the courts have been held to be sufficient, 
see Bellingham Bay Co. v. New Whatcom, 172 U. S. 314, 19 Sup. Ct. 205, 43 L. 
ed. 460 (1899) (10 days); Campbell v. City of Olney, 262 U. S. 352, 43 Sup. 
Ct. 559, 67 L. ed. 1021 (1923) (20 days); Wick v. Chelan Elec. Co., 280 U. S. 
108, 50 Sup. Ct. 41, 74 L. ed. 212 (1929) (18 days); Phillips v. Commissioner, 
283 U. S. 589, 51 Sup. Ct. 608, 75 L. ed. 1289 (1931) (60 days); Opp Cotton 
Mills, Inc. v. Administrator, supra note 9 (40 days). 

17 Rev. Reg. 1, § 1300.29, 7 Fep. Rec. 8963 (1942), and Rev. Reg. 3, § 1300.217, 
1300.219, 8 Fep. Rec. 527 (1943). For discussion of prerequisite procedure for 
effectual protest, see Crystal, supra note 3. 

18 EPCA, § 203 (a); Rev. Reg. 1, § 1300.30, 7 Fep. Rec. 8963 (1942). Also 
Rev. Reg. 3, § 1300.220, 8 Fep. Rec. 527 (1943). 

19 EPCA, § 203 (a); Rev. Reg. 1, § 1300.35, 7 Fep. Rec. 8964 (1942); Rev. 
Reg. 3, § 1300.225, 8 Fep. Rec. 527 (1943). It has been held that the statute 
requires only some action, not final action, to be taken within the specified 
period. Yet final action must be taken within a “reasonable time” or the 
protestant can secure a writ in the nature of mandamus ordering the Adminis- 
trator to act. Safeway Stores, Inc. v. Brown, 138 F. (2d) 278 (E. C. A. 1943), 
cert. den. 64 Sup. Ct. 206 ( 1943). For discussion, see Crystal, supra note 3. 

20 See EPCA, § 203 (a). The regulation is cloaked with a presumption of 
validity and it is for the protestant to rebut this presumption. Montgomery 
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Section 203(c) empowers the Administrator to restrict the protest 
proceedings to the “filing of affidavits or other written evidence, or 
the filing of briefs.” 22. There is no requirement at this stage of the 
proceedings for an oral hearing. All the protestant is granted in this 
respect is the chance to apply for such a hearing and the regulations 
indicate that in filing such a request the protestant must show “why 
the filing of affidavits or other written evidence and briefs will not 
permit the fair and expeditious disposition of the protest.” *? If an 
oral hearing is ordered, the Administrator may, prior to the hearing, 
request the protestant to appear for a conference primarily to consider 
the simplification of issues and the possibility of obtaining stipulations 
of fact and of documents which will avoid unnecessary proof.”* 

The EPCA does not require that, prior to the final opinion on the 
protest, the complaining party be advised of the evidence incorpo- 
rated in the record by the Administrator in support of the disputed 
provision of the regulations. The procedural regulations nevertheless 
provide that copies of such evidence, when not produced at an oral 
hearing, shall be served upon the protestant who shall be given reason- 
able opportunity to submit evidence in rebuttal thereof.2* This pro- 
vision is of major significance for it gives the protestant full notice 
of the facts on the basis of which the Administrator is making his 
decision and affords him a fair chance to refute such facts; all of this 
is entirely irrespective of whether or not an oral hearing is granted. 

Writers have differed as to the legality of all aspects of the protest 
procedure.*® One of the principal questions seems to be whether the 


Ward & Co. v. Bowles, 138 F. (2d) 669 (E. C. A. 1943). See Crystal, 
supra note 3. 

EPCA, § 203 (b) reads as follows: “In the administration of this Act the 
Administrator may take official notice of economic data and other facts found 
by him as a result of action taken under section 202 . . .” This latter section 
authorizes the Administrator to make such studies and investigations and to 
obtain such information as he deems necessary or proper to assist him in the 
administration of the Act. 

21 EPCA, § 203 (c). 

22 Under Rev. Reg. 1, § 1300.39, 7 Fep. Rec. 8964 (1942), and Rev. Reg. 3, 
§ 1300.230, 8 Fep. Rec. 5481 (1943), the Administrator may be limited in such 
manner and to the extent that he deems appropriate. 

23 Rev. Reg. 1, § 1300.40, 7 Fen. Rec. 8964 (1942), and Rev. Reg. 3, § 1300.230, 
8 Fep. Rec. 5481 (1943). Such pre-hearing conferences are in accordance with 
modern developments in judicial and administrative procedure. See Committee 
on Administrative Procedure, supra note 12, at 64-68. Also see Jaffe, Report 
of the Attorney General's Committee on Administrative Procedure (1941) 
8 Univ. Cut. L. Rev. 401, 412. 

24 Rey. Reg. 1, § 1300.37, 7 Fep. Rec. 8943 (1942); Rev. Reg. 3, § 1300.226, 
8 Fen. Rec. 529 (1943). For discussion, see Crystal, supra note 3 

25 “Tt seems doubtful whether the courts will recognize due process in the ab- 
sence of a hearing.” Rava, supra note 3, at 969. To the same effect, see also 
Reid and Hatton, Price Control and National Defense (1941) 36 Itt. L. Rev. 
255, 289. In addition to the defense presented by Nathanson, supra note 3, at 
61-73, see Randy, supra note 3, at 588; Davis, supra note 3, at 1131-1136; 
Stewart, supra note 3, at 51. 
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denial of an oral hearing as a matter of right is consistent with the 
requirements of procedural due process. Is the nature of the pro- 
cedure such as to require an oral hearing? Is it valid to rely on 
affidavits and written evidence to the exclusion of oral testimony? 
Is it unconstitutional to deny the protestant an opportunity to cross- 
examine government witnesses? To what extent is it illegal for the 
Administrator to take official notice of facts developed in the surveys 
conducted by his staff? Is the protestant given adequate notice of the 
facts on which the Administrator is basing his ruling and is he afford- 
ed an adequate opportunity for rebuttal? Is it sufficient and is it 
mandatory that the protestant be granted an oral hearing at some 
stage in the proceedings prior to the point when the Administrator’s 
decision becomes final? 

In determining whether or not an opportunity to be heard must be 
afforded under a particular administrative procedure, the courts have 
held that such a hearing is an essential prerequisite in a proceeding 
which is considered as “quasi-judicial,” ** while there is no such 
requirement if the proceeding is classified as “quasi-legislative.” ** 
The courts have not been consistent in their classification of particular 
proceedings. For example, utility rate making, which in many re- 
spects is closely analogous to price-fixing, has been variously regarded 
as “legislative,” ** “judicial,” *° and “quasi-judicial,” *° yet hearings 
have been required in each instance. The label applied is of little 
importance. It is the nature of the proceeding that is controlling. 

Where the administrative procedure involves the revocation of a 


26 See cases cited supra note 1 and also Central of Georgia Ry. v. Wright, 
207 U. S. 127, 28 Sup. Ct. 47, 52 L. ed. 134 (1907) (assessment of taxes) ; 
Western Union Telegraph Co. vy. Industrial Commission, 24 F. Supp. 370 
(D. Minn. 1938) (minimum wages); People v. McCoy, 125 Ill. 289, 17 N. E. 
786 (1888) (revocation of license); McGrew v. Industrial Commission of 
Utah, 96 Utah 203, 85 P. (2d) 608, 616 (1938). 


27 In addition to cases cited supra note 9, see Bragg v. Weaver, 251 U. S. 
57, 40 Sup. Ct. 62, 64 L. ed. 135 (1919) (necessity for taking property under 
condemnation proceedings) ; to be distinguished from Lent v. Tillson, 140 U. S. 
316, 326, 11 Sup. Ct. 825, 35 L. ed. 419 (1891); Wells Fargo Co. v. Nevada, 
248 U. S. 165, 168, 39 Sup. Ct. 62, 63 L. ed. 190 (1918) (hearing must be 
provided where compensation is being determined) ; Hancock v. City of Mus- 
kogee, 250 U. S. 454, 39 Sup. Ct. 528, 63 L. ed. 1081 (1919) (local improve- 
ments) ; Commonwealth v. Sisson, 189 Mass. 247, 75 N. E. 619 (1905) (abate- 
ment of nuisance). 


28 Ohio Valley Water Co. v. Ben Avon Borough, 253 U. S. 287, 289, 40 Sup. 
Ct. 527, 64 L. ed. 908 (1920); Prentis v. Atlantic Coast Line Co., 211 U. 5. 
210, 228, 29 Sup. Ct. 67, 53 L. ed. 150 (1908). 

29 Chicago, M. & St. Paul Ry. Co. v. Minnesota, 134 U. S. 418, 458, 10 Sup. 
Ct. 462, 33 L. ed. 970 (1890). 

80 Ohio Bell Tele. Co. v. Public Util. Comm. of Ohio, 301 U. S. 292, 304, 
57 Sup. Ct. 724, 81 L. ed. 1093 (1937); Interstate Commerce Commission v. 
Louisville & Norfolk Ry., 227 U. S. 88, 91, 33 Sup. Ct. 185, 57 L. ed. 431 (1913). 
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“privilege” there is generally no oral hearing requirement.*? What 
is or is not considered to be a “privilege” is likely to depend upon 
whether or not the court believes a hearing is required. Is a protest 
under the OPA procedures in the nature of a request for a special 
privilege in that it may dispute the application of a general regulation 
to a specific protestant and contain a request for an exemption? This 
is probably not the case since the economic interests of the protestant 
are seriously affected by the regulation. This regulation represents 
an entirely new control over the protestant’s business. It does not 
constitute a revocation of a privilege in accordance with conditions 
imposed on entrepreneurs upon their entrance into certain types of 
business activity. 

Where the administrative action has a vital and direct economic or 
personal effect upon the particular person regulated there is better 
reason for insisting that he is entitled to an opportunity to be heard.*? 
In utility rate-fixing cases, where the determination of particular rates 
as they apply to a specific utility company is involved, the element of 
potential confiscation of property is clearly present, the essential facts 
pertaining to the regulated utility are peculiarly within the knowledge 
of the utility, and therefore it would be an injustice to deny the 
utility an opportunity to be heard before a final decision is made on 
its rates. In preparing general price regulations and orders the Ad- 
ministrator is not specifically concerned with that price as it will 
affect the economic welfare of a particular producer. The regulation 
or order is applied generally and is based on economic data gathered 
as to the prices charged by a particular industry in relation to those 
charged by other industries. Where only a very limited number of 
producers are involved the direct effect of the regulation on the 
producers is more apparent. In such a situation the price-fixing 
procedure resembles more closely that employed for establishing 
utility rates. 


31 See, for example, cases upholding the revocation without hearing of licenses 
for automobile drivers, Commonwealth v. Cronin, 336 Pa. 469, 473, 9 A. (2d) 
408, 410 (1939); dance halls, People ex rel. Ritter v. Wallace, 160 App. Div. 
787, 789, 145 N. Y. Supp. 1041, 1042 (1914); poolrooms, Commonwealth v. 
Kinsley, 133 Mass. 578, 579 (1882); liquor dealers, State Bd. of Equalization 
v. Superior Court, 5 Cal. App. (2d) 374, 42 P. (2d) 1076 (1935); milk dealers, 
People ex rel. Lodes v. Dept. of Health, 189 N. Y. 187, 191-192, 82 N. E. 187 
(1907); and theaters, Thayer Amusement Corp. v. Moulton, 63 R. I. 182, 
7 A. (2d) 682, 686-689 (1939). 

32 In the administration of vasectomy statutes the individual against whom the 
administrative action is to be taken is entitled to a full hearing before his power 
to propagate is taken from him. Davis v. Berry, 216 Fed. 413, 418 (S. D. Iowa 
1914). Notice and hearing are considered necessary where certain professional 
licenses are revoked. Missouri ex rel. Hurwitz v. North, 271 U. S. 40, 46 Sup. 
Ct. 384, 70 L. ed. 818 (1926). Accord: Rehmann v. Des Moines, 200 Iowa 
286, 204 N. W. 267 (1925). 
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It has been contended that the protest procedure serves the twofold 
purpose of providing the Administrator with an opportunity to recon- 
sider the regulation or order under attack and to amend or withdraw 
it, and of providing a basic record of judicial consideration of the 
validity of the order by the Emergency Court of Appeals.** The fact 
is that many adjustments in regulations or orders have been made as 
a result of the consideration by the Administrator of the facts and 
argument presented in these protests. This being true, it is further 
contended that the procedure for filing and disposing of a protest 
can be classified as “quasi-legislative.” ** The Emergency Court of 
Appeals has ruled, however, that where the protestant is seeking indi- 
vidual relief from the applicable regulation the proceedings are “judi- 
cial” in character.*5 There is reason to believe, therefore, that the 
courts will insist that the protest procedure must meet the standards 
applicable to “quasi-judicial” proceedings. 

Although the administrative feasibility of providing each person 
with an opportunity to be heard has been advanced as a reason for 
denying such an opportunity when the number regulated is too 
great,*® this has not been considered a very satisfactory criterion.* 
At the same time it should not be forgotten that where there is an 
emergency need for immediate regulation the courts will not insist 
upon a hearing.** The price control program is of an emergency 
character and the success of the program depends to a large extent 
on the ability to establish and maintain price ceilings with the utmost 


83 “Tt is the object of the protest procedure to give the Administrator a chance 
to reconsider any challenged provision in the regulation in the light of further 
evidence or arguments which may be advanced by the protestant.” Lakemore 
Co. v. Brown, 137 F. (2d) 355, 360 (E. C. A. 1943); see Nathanson, supra 
note 3, at 63; Stewart, supra note 3, at 52. 

34 Nathanson, supra note 3, at 63; Stewart, supra note 3, at 52. 

85 Montgomery Ward & Co. v. Bowles, supra note 20. 

36 See Bi-Metallic Inv. Co. v. State Bd. of Equalization, supra note 9. See 
Hankins, supra note 1. 

87 “There can be no compromise on the footing of convenience or expedi- 
ency, or because of a natural desire to be rid of harassing delay, when that 
minimal requirement has been neglected or ignored.” Ohio Bell Tele. Co. v. 
Public Utilities Comm., supra note 30, at 305. See Due Process Requirements 
¢ Notice and Hearing in Administrative Proceedings (1934) 34 Cor. L. Rev. 

344 


88 Prior hearings are not required where the demolition of a building is 
urgently needed and is ordered, Porter v. City of Lewiston, 4 Idaho 324, 238 
Pac. 1014 (1925), writ of error dismissed, 270 U. S. 671, 46 Sup. Ct. 470, 
70 L. ed. 791 (1926); diseased persons are isolated, Kirk v. Wyman, 83 S. C. 
372, 65 S. E. 387 (1909); an immigrant is refused entrance, Nishimura Ekiu 
v. United States, 142 U. S. 651, 660, 12 Sup. Ct. 336, 35 L. ed. 1146 (1892) ; 
fish nets, not of great value, are removed, Lawton v. Steele, 152 U. S. 133, 
14 Sup. Ct. 499, 38 L. ed. 385 (1894); decayed foods are removed, North 
American Cold Storage Co. v. Chicago, 211 U. S. 306, 29 Sup. Ct. 101, 53 L. 
ed. 195 (1908). See also cases cited by Mr. Chief Justice Stone in Yakus v. 
United States, supra note 16, at 671. 
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dispatch. To grant hearings in every case prior to the establishment 
of price ceilings would make it virtually impossible to administer the 
program. To grant a full oral hearing as a matter of right to every 
protestant would have the same result. 

The nature of the protest procedure can be summarily described 
as being an adjudication of the protestant’s particular claim for indi- 
vidual relief. Under these circumstances, it is reasonable to insist 
that the protestant be afforded an opportunity to be heard on the 
essential aspects of his protest. Whether or not a protestant, under 
the existing protest procedure, is granted such a fair opportunity to be 
heard within the prescribed constitutional limits is dependent upon an 
analysis of what the courts consider to be the essential elements of 
a fair hearing. 


Utilization of Written Evidence Not Subject to Cross-Examination 


The adoption of administrative proceedings confined to written 
evidence and briefs is in sharp contrast with the traditional judicial 
techniques of oral testimony and cross-examination. Such proceed- 
ings are no longer unique and are looked upon with increasing favor.*® 
It is significant, therefore, that under the EPCA protest procedure 
there is no right to an oral hearing or to the cross-examination of 
adverse witnesses.*° 


The courts, on occasion, have considered the denial of the right to 
cross-examination in an administrative proceeding as a denial of 


89 Since 1923 the Interstate Commerce Commission has made use of what is 
called a “shortened procedure” for disposing of cases involving complaints filed 
against the carriers for violation of the law. Under this procedure the contro- 
versy is reduced to written memoranda. These statements are exchanged by 
the parties for the purpose of rebuttal and the ultimate decision is based upon 
them without requiring an oral hearing. Although as many as a third of the 
ICC complaints are handled in this manner it is important to note that this 
procedure is not used unless all parties consent to its use. The details of the 
procedure are outlined in REPORT OF THE ATTORNEY GENERAL’s COMMITTEE, 
op. cit. supra note 12, at 404-407. The Department of Agriculture has also 
employed such a procedure i in the adjudication of reparation payments for those 
alleged to have been injured due to violation of the Perishable Agricultural 
Commodities Act, 1930, 48 Stat. 586, 587 (1934), 7 U. S. C. 499 f (c) (1940). 
The National Railroad Adjustment Board, in resolving disputes between car- 
riers and their employees arising out of contracts between them, requires each 
side to submit simultaneously its version of the controversy ; witnesses are 
seldom called and testimony is not taken; the representatives of the contestants 
merely present their views on the facts and issues involved in the particular 
case. For comments in commendation of these three procedures, see REPORT OF 
THE ATTORNEY GENERAL’s COMMITTEE, op. cit. supra note 12, at 404-410; 
Nathanson, supra note 3, at 64; GELLHORN, FEDERAL ADMINISTRATIVE PROCEED- 
INGS (1941), at 100-115. See also Davis, An Approach to Problems of Evi- 
dence in the Administrative Process (1942) 55 Harv. L. R. 364, 397-401; and 
Brown, Public Service Commission Procedure—A Problem and a Suggestion 
(1938) 87 U. or Pa. L. Rev. 139 

40 See supra at 456 et seq. 
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procedural due process.** In these cases the administrative agency 
involved has invariably failed to give a party adequate notice of the 
evidence upon which the agency has relied or sufficient opportunity 
for rebutting such evidence.** In many more cases the courts have 
recognized that the essence of a fair hearing is not the right to cross- 
examine but the right of the parties to have their interests adjudged 
on the basis of evidence which has been fully disclosed to them and 
and which they have been given an adequate opportunity to refute or 
explain.** An unqualified insistence on the right to cross-examine 


41 In Interstate Commerce Commission vy. Nashville Ry., 227 U. S. 88, 93, 
33 Sup. Ct. 185, 57 L. ed. 431 (1913), the Supreme Court held the procedure 
of the Interstate Commerce Commission void where the Commission claimed it 
could base a ruling on evidence which was not formally introduced at a hearing. 
The Court declared at p. 93: “such a construction would nullify the right to a 
hearing,—for manifestly there is no hearing when the party does not know what 
evidence is offered or considered and is not given an opportunity to test, explain 
or refute. . . The Commission is an administrative body and, even where 
it acts ina quasi- -judicial capacity, it is not limited by the strict rules as to the 
admissibility of evidence, which prevail in suits between private parties. ... 
But the more liberal the practice in admitting testimony, the more imperative 
the obligation to preserve the essential rules of evidence by which rights are 
asserted or defended. In such cases the Commissioners cannot act upon their 
own information as could jurors in primitive days. All parties must be fully 
apprised of the evidence submitted or to be considered, and must be given 
opportunity to cross-examine witnesses, to inspect documents and to offer evi- 
dence in explanation or rebuttal.” For state decisions to the a effect see 
People ex rel. Binghamton L. H. & P. Co. v. Stevens, 203 N. Y. 7, 96 N. E. 
114, 119 (1911) (requiring Commission engineer and teh nth to appear and 
be examined) ; Lindsey v. Public Utilities Commission, 111 Ohio 6, 144 N. E. 
729, 733 (1924) yg! cross-examination of the Commission’s engineers) ; 
and Atchison, T. & S. F. Ry. v. Commerce Commission, 335 Ill. 624, 167 N. E. 
831, 837 (1929) (also requiring an opportunity for cross-examination, the in- 
spection of documents, and the introduction of rebuttal evidence). 

42 See VAN VLECK, THE ADMINISTRATIVE CONTROL OF ALIENS (1932) 165- 
170; Brown, supra note 39, at 153-154; Nathanson, supra note 3, at 64. 
recent case is Powhatan Mining Co. v. Ickes, 118 F. (2d) 105 (C. C. A. 6th, 
1941). The Bituminous Coal Commission refused to disclose the source of cer- 
tain information tabulated for the record and the court held that this denied a 
fair hearing, in that a “full hearing includes the right to cross-examination.’ 
But the real objection was that the procedure prevented the company from 
meeting or explaining the evidence. 

43 Low Wah Suey v. Backus, 225 U. S. 460, 471-472, 32 Sup. Ct. 734, 56 
L. ed. 1165 (1912) * (upholding summary deportation procedure where alien is 
given every opportunity to meet evidence presented by the Government) ; United 
States v. Baltimore & Ohio Southwestern Ry., 226 U. S. 14, 20, 33 Sup. eS 
57 L. ed. 104 (1912) (overruling findings of ICC based on its own investiga- 
tions and made without notice to parties); Pacific Livestock Co. v. Lewis, 241 
U. S. 440, 453, 36 Sup. Ct. 637, 60 L. ed. 1084 (1916) (upholding admissability 
of sworn statements taken ex parte where opportunity is given for contesting 
them, including the examination “. witnesses making the statements); United 
States v. Los Angeles and S. L. R. Co., 273 U. S. 299, 312-313, 47 "Sup. Ez. 
413, 71 L. ed. 651 (1927) (report of ICC introduced in evidence is held subject 
to being contested by the carrier) ; Crowell v. Benson, 285 U. S. 22, 48, 52 Sup. 
Ct. 285, 76 L. ed. 598 (1932) (in proceedings of deputy commissioner adjudi- 
cating Sates under Longshoreman’s and Harbor Workers’ Compensation Act, 
facts which he may ascertain and their force will be shown in the record and 
will be open to challenge and opposing evidence; facts conceivably known to 
the deputy commissioner, but not put in evidence, will not support a compensa- 


7 
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in an administrative hearing reflects a failure to comprehend funda- 
mental reasons why the orthodox trial methods cannot be inflexibly 
transplanted from the courtroom to the proceedings of administrative 
tribunals. It is true that traditionally the truth before a judge or 
jury is best established by the testimonial process and that witnesses 
must be heard, seen and tested by cross-examination. In the typical 
civil or criminal suit, no one will dispute the application of the prin- 
ciple that cross-examination is indispensable to the conduct of a fair 
trial. In such proceedings, demeanor evidence is of the utmost im- 
portance and it is essential that opposing counsel be given an oppor- 
tunity to test the veracity, consistency, memory and accuracy of the 
adverse witnesses. 

It is also true, however, that in the typical administrative proceed- 
ing many of the disputes are of a highly technical nature and as such 
are definitely adaptable to the introduction and exchange of written 
material as evidence in preference to the more usual viva voce method 
of exploring the facts. In public utility rate-fixing cases the issues 
are often settled on the basis of special technical and economic data 
which is usually better presented by the use of written evidence, 
rather than oral testimony accompanied by the tedious and usually 
unfruitful cross-examination of witnesses.“* The establishment of 
price ceilings is almost invariably dependent upon such general infor- 
mation. Where a specific protest is filed against a general price 
regulation or order the facts at issue are generally susceptible to writ- 
ten proof, and it is possible by the use of affidavits and the exchange 
of written statements to allow both sides a full opportunity to get 
their points of view presented. The protestant should be able to 
present his complaint without having to resort to oral testimony. The 
Administrator should be able to receive into evidence the administra- 
tive reports on the basis of which it is argued that the challenged 
regulation or order should be upheld. 


tion order) ; Lloyd Sabaudo Societa Anonima v. Elting, 287 U. S. 329, 339-340, 
53 Sup. Ct. 167, 77 L. ed. 341 (1932) (administrative proceedings invalidated 
where additional evidence is withheld by government from the examining physi- 
cians considering whether an immigrant is physically qualified for admission) ; 
Ex parte Hidekuni Iwati, 219 Fed. 610, 613 (S. D. Calif. 1915), aff'd per cur., 
244 U. S. 643, 37 Sup. Ct. 650, 61 L. ed. 1367 (1917) (due process of law in 
deportation proceedings is afforded if alien is given substantial notice of case 
against him and an opportunity to present evidence controverting evidence intro- 
duced against him). In the second Morgan case, Morgan v. United States, 
304 U. S. 1, 58 Sup. Ct. 999, 82 L. ed. 1129 (1938), the United States Supreme 
Court, in defining a “full hearing,” under the Packers and Stockyards Act, 
indicated that the right to a hearing embraced not only the right to present 
evidence, but also a reasonable opportunity to know the claims of the opposing 
party and to meet them. 

44 For an outstanding discussion of the limitations of oral testimony in public 
utility rate cases, see Brown, supra note 39, 
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Whether or not the protestant should be entitled to cross-examine 
the government experts who are responsible for the preparation of 
these reports is the vital point. If it is to be considered a matter of 
right then there can be no doubt that the effectiveness of the price 
control program would be severely undermined for it would hardly 
be possible to bring together a staff of experts large enough to make 
continuous lengthy appearances at these hearings, and at the same 
time make the thorough investigations incident to the initial considera- 
tion and reconsideration of price regulations and orders. 

The type of question presented is such that under ordinary circum- 
stances it should not be necessary to have an oral hearing attended by 
the cross-examination of witnesses. Written statements, affidavits 
and the submission of rebuttal statements and affidavits should suffice 
in most instances. In certain cases, however, the protestant may not 
be able to get an adequate explanation of the basis on which the con- 
trolling administrative reports have been prepared. The exchange 
of verified written evidence may not be enough. In such cases it is 
conceivable that the cross-examination of the government’s witnesses 
would be required. Each case must be examined in its own peculiar 
setting and the need for cross-examination ascertained in the light 
of the particular protest. 

The EPCA and the procedural regulations issued by the Admin- 
istrator emphasize and encourage the exchange of written evidence.* 
The regulations do take into account that there may be situations 
where the exchange of such written evidence will not afford a fair 
hearing. The protestant must file affidavits setting forth the evidence 
upon which he relies in his protest. He may also indicate in a separate 
statement the nature and source of any further evidence which is not 
within his control upon which he believes he can rely in support of 
his protest. On reviewing these statements the Administrator deter- 
mines whether or not an oral hearing is necessary. He also deter- 
mines whether some method of compulsory process should be granted 
to the protestant.*® If an oral hearing is not held, and the Adminis- 
trator incorporates into the protest record written evidence in support 
of the protested regulation or order, he must furnish copies of such 
evidence to the protestant and afford him a reasonable opportunity to 


45 See EPCA, § 203; also Rev. Reg. 1, §§ 1300.15, 1300.21, 7 Fen. Rec. 8963 
(1942); Rev. Reg. 3, §1300.209, 8 Fep. Rec. 5481 (1943), and § 1300.212, 
8 Fep. Rec. 1798 (1943). 

46 Compulsory process may not be had as a matter of right under the Act or 
regulations. See Rev. Reg. 1, § 1300.44, 7 Frep. Rec. 8963 (1942); Rev. Reg. 3, 
§ 1300.234, 8 Fep. Rec. 5481 (1943). This is not a necessary element of due 
process in such proceedings. Low Wah Suey v. Bachus, supra note 43; Mis- 
souri ex rel Hurwitz v. North, supra note 32; and Brinkley v. Hassig, 130 
Kan. 874, 289 Pac. 64 (1930). 





468 THE GEORGE WASHINGTON LAW REVIEW 


rebut the evidence. These regulations give every assurance to the 
protestant that he will be fully informed of the evidence on which the 
Administrator relies and that he will be given a satisfactory oppor- 
tunity to meet such evidence. 


Official Notice 


The importance of the extensive investigatory powers granted to 
the Administrator is emphasized by the provision of the statute 
authorizing him to take “official notice of economic data and other 
facts including those found by him as a result of action under Section 
202.” 47 The Administrator may incorporate in the record of the 
protest proceedings the results of investigations and studies conducted 
by his staff. He may also incorporate reports or other information 
filed in accordance with requests or requirements issued under Sec- 
tion 202.** It is contemplated, therefore, that in any particular pro- 
ceeding a substantial portion of the record in support of the Admin- 
istrator’s regulation or order will have been compiled by the use of 
this authority to take “official notice.” Since administrative agencies 
have as a rule been reluctant to depart from the traditional methods 
of proving facts this phase of the Emergency Price Control pro- 
ceedings is especially significant.*® 

Under the doctrine of “judicial notice” courts do not require proof 
of obvious, notorious facts. In the interest of expediting and sim- 
plifying the proceedings the courts will take “judicial notice” of such 
facts.°° Administrative agencies are bound, in the course of the 


47 EPCA, § 203(b). 

48 Under EPCA, § 202, the Administrator is empowered to issue subpoenas 
requiring the appearance and testimony of any person and the production of any 
documents. On application of the Administrator the district courts may order 
compliance with these subpoenas, and may punish any failure to obey such 
orders as contempt of court. The Administrator is further authorized, by regu- 
lation, order, or subpoena, to require any person engaged in the business of 
dealing with any commodity, or in the business of renting housing accommoda- 
tions to furnish information, to keep records, and to make reports. That the 
exercise of these powers seems to create no serious constitutional problems see 
Nathanson, supra note 3, at 66 and cases cited there. 

49 For general treatment of the subject of “official notice’ see Gellhorn, 
Official Notice in Administrative Adjudication (1941) 20 Tex. L. Rev. 131; 
Brown, supra note 39, at 148-151; Faris, Judicial Notice by Administrative 
Bodies (1928) 4 Inv. L. J. 167; Judicial Notice by Administrative Tribunals 
(1934) 44 Yate L. J. 355; GetiHorn, op. cit. supra note 39, at 82-99. The 
further development of the “official notice” practice is favored by the Attorney 
General’s Committee (see Report of the Attorney General’s Committee on Ad- 
ministrative Procedure, supra note 12, at 71 to 73 and 398 to 403); see also 
Davis, supra note 39, at 410-416. 

50 Judicial notice is “primarily a simplifying process . . . [whose] aim is 
to assume for the purposes of instant litigation certain elements which experi- 
ence has shown to be safely assumable.” Strahorn, The Process of Judicial 
Notice (1928) 14 Va. L. Rev. 544. See especially Morgan, Judicial Notice 
(1944) 57 Harv. L. Rev. 269. 
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administration of their responsibilities, to accumulate a vast storehouse 
of detailed knowledge concerning the special spheres which they are 
assigned to cover. Under these circumstances there is little justifica- 
tion for insisting that the administrative agency treat each specific 
hearing as an individual case completely isolated from the knowledge 
which it has accumulated. The agency should be permitted to take 
official notice of those facts which are “obvious and notorious” to the 
agency, facts which are of a general nature and not of significance 
solely with respect to the case under consideration. 

The courts have disapproved the taking of official notice by admin- 
istrative agencies in those situations where the agency has not given 
the parties sufficient notice of the information of which it has taken 
official notice and has thus deprived these parties of a fair oppor- 
tunity to protect their rights.*t The procedural regulations and the 
Act both provide safeguards which should protect the individual 
protestants. Insofar as those facts of which the Administrator takes 
“official notice” are incorporated in the record and served upon the 
parties, or are contained in the “statement of considerations” sup- 
porting the initial price regulation or order, the protestant will be 
given adequate notice of the facts and ample opportunity for rebuttal. 
Insofar as those facts may be referred to for the first time in the 


51 See United States v. Abilene & Southern Ry., 265 U. S. 274, 44 Sup. Ct. 
565, 68 L. ed. 1016 (1924). The Court set aside an order of the Interstate Com- 
merce Commission, the order having been based in part on facts contained in 
annual reports filed by the railroads with the Commission. In the administra- 
tive hearing these reports were not offered in evidence and the trial examiner 
merely announced that “no doubt it will be necessary to refer to the annual 
reports of all these carriers.” The Court held that “The objection to the use 
of the data contained in the annual reports is not lack of authenticity or trust- 
worthiness. It is that the carriers were left without notice of the evidence with 
pe ov were, in fact, confronted, as later disclosed by the finding made.” 

. at a 

In Ohio Bell Telephone Co. v. Public Utilities Commission, supra note 30, 
the Court overruled a rate order issued by the Commission based in part on 
standard price index information which was not incorporated in the record. 
In his opinion Mr. Justice Cardozo declared that the fundamentals of a fair 
trial had been denied to the utility, saying at 302-303: “There has been more 
than an expansion of the concept of notoriety beyond reasonable limits. From 
the standpoint of due process—the protection of the individual against arbitrary 
action—a deeper vice is this, that even now we do not know the particular or 
evidential facts of which the Commission took judicial notice and on which it 
rested its conclusion. Not only are the facts unknown; there is no way to find 
them out. . . . The Commission, withholding from the record the evidential 
facts that it has gathered here and there, contents itself with saying that in 
gathering them it went to journals and tax lists, as if a judge were to tell us, 
‘I looked at the statistics in the Library of Congress, and they teach me thus 
and so.’ This will never do if hearings and appeals are to be more than empty 
forms.” 

In the light of these decisions there would appear to be no reason for ques- 
tioning the validity of the procedure under the EPCA since elaborate machinery 
has been provided in order to afford sufficient notice to the protestant of all 
facts on which the administrator relies. 
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opinion of the Administrator disposing of the protest, the provisions 
of the Act allowing the admission of new evidence either the Admin- 
istrator or Emergency Court of Appeals should assure due process 
to the protestant.*? 


Opportunity for Hearing at Some Stage in Proceedings 


In Yakus v. United States, the United States Supreme Court con- 
cluded that the authorized administrative and judicial procedure pro- 
vided for the review of price regulations or orders “is not incapable 
of affording the protection to petitioners’ rights required by due 
process.” ** Moreover, Chief Justice Stone, speaking for a sharply 
divided court reservedly declared that “in advance of application to 
the Administrator for such a hearing [oral] we cannot say whether 
its denial in any particular case would be a denial of due process.” ** 
He further concluded that “In view of the provisions for the intro- 
duction of further evidence both before and after the Administrator 
has announced his determination, we cannot say that if petitioners 
had filed a protest adequate opportunity would not have been afforded 
them to meet any arguments and evidence put forward by the Admin- 
istrator, or that if such opportunity had been denied the denial would 
not have been corrected by the Emergency Court.” ** The Court 
thus ruled that a party aggrieved by administrative action is not 
entitled to judicial relief even when he has already been injured until 


he has exhausted the prescribed administrative remedy.” 


52 EPCA, § 204 (a) provides in part: “If application is made to the court 
by either party for leave to introduce additional evidence which was either 
offered to the Administrator and not admitted, or which could not reasonably 
have been offered to the Administrator or included by the Administrator in 
such proceedings, and the court determines that such evidence should be admit- 
ted, the court shall order the evidence to be presented to the Administrator. 
The Administrator shall promptly receive the same, and such other evidence 
as he deems necessary or proper, and thereupon he shall certify and file with 
the court a transcript thereof and any modification made in the regulation, 
order, or price schedule as a result thereof; except that on request by the 
Administrator, any such evidence shall be presented directly to the court.” 

53 See cases cited in the opinion in Yakus v. United States, supra note 16, 
holding that only if the Court could say in advance of resort to the statutory 
procedure that it was incapable of affording due process to petitioners, could the 
Court conclude that petitioners have presented any legal excuse for their failure 
to resort to it or that their constitutional rights have been or will be infringed. 

54 Yakus v. United States, id. at 673. It may be reasonably inferred that 
the Chief Justice believes that an oral hearing may be required in certain cases. 
It is equally clear that he does not consider such a hearing as an indispensable 
—- to every ruling on protests. 

55 bid. 

56In Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41, 50-51, 58 Sup. 
Ct. 459, 82 L. ed. 638 (1938), the Court required the exhaustion of adminis- 
trative remedies in the case of supposed or threatened injury. The Court in 
Porter v. Investors Syndicate, 286 U. S. 461, 52 Sup. Ct. 617, 76 L. ed. 1226 
(1932), had refused to force the exhaustion of administrative remedies where 
there was actual injury. In Bradley v. City of Richmond, 227 U. S. 477, 33 
Sup. Ct. 318, 57 L. ed. 603 (1913), the Court required the exhaustion of admin- 
istrative remedies in such a case. 
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“The Emergency Court of Appeals has the power to review all 
questions of law including any questions of the denial of due process 
or any procedural error appropriately raised in the course of the pro- 
ceedings.” ** Inadequacies in the protest proceeding, if pointed out, 
should not ordinarily afford the basis for setting aside the regulation 
or order under protest. Such inadequacies constitute grounds for 
setting aside the order denying the protest and for ordering the 
Administrator to reopen the proceeding in accordance with the court’s 
opinion. Where the proceedings are so remanded the court may not 
direct the Administrator as to the manner in which he is to exercise 
his administrative discretion.** The protest proceedings may be 
ordered reopened in order to complete the record and in order to make 
certain that there is an “adequate basis for a judicial determination of 
the validity of the regulation or order under attack.” °® In those 
instances where the Administrator has callously failed to give proper 
consideration to a protestant’s case or has refused to allow the pro- 
testant to state his position or refute the evidence submitted by the 
Administrator the court may very well hold the regulation itself 
invalid. 

There is a general rule to the effect that an opportunity to be heard 
is not required at any particular stage in the proceedings so long as 
an adequate opportunity is provided at some time before the adminis- 
trative action becomes final and irrevocable.®° It is the essence of this 
rule that a failure to grant an adequate hearing precedent to an ad- 
ministrative decision may be corrected by resort to judicial review. 
The price control procedures provide such a remedy. 


Conclusion 


Although the United States Supreme Court has upheld the legality 
of certain features of the Emergency Price Control proceedings,® 


57 Yakus v. United States, supra note 16, at 673. 

58 See Keller v. Potomac Electric Power Co., 261 U. S. 428, 43 Sup. Ct. 445, 
67 L. ed. 731 (1923); Federal Radio Comm. v. General Electric Co., 281 U. S. 
464, 50 Sup. Ct. 389, 74 L. ed. 969 (1930). The Emergency Court of Appeals 
is to actasa constitutional, rather than as a legislative or administrative court. 

59 See Nathanson, supra note 3, at 73. 

60 See Nickey v. Mississippi, 292 U. S. 393, 396, 54 Sup. Ct. 743, 744, 78 
L. ed. 1323 (1934); Opp Cotton Mills, Inc. v. Administrator, supra note 9. 
See generally, Davis, supra note 3, at 1136-1140. 

61 Lockerty v. Phillips, 319 U. S. 182, 63 Sup. Ct. 1019, 87 L. ed. 1339 (1943) ; 
Avant v. Bowles, supra note 9; Taylor v. Brown, 137 F. (2d) 654, 662 (E. C. 
A. 1943), cert. den. 320 U. S. 787, 64 Sup. Ct. 194 (1943): “We think that 
this procedure is adequate to protect the rights of the complainant, and therefore 
accords him due process of law;” Montgomery Ward & Co. v. Bowles, supra 
note 20; Lakemore Covv. Brown, supra note 33; Henderson v. Kimmel, 47 F. 
Supp. 635 (D. Kan. 1942); Bowles v. Willingham, supra note 9; Yakus v. 
United States, supra note 16. The rulings of these cases are discussed in 
Crystal, supra note 3. 
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as satisfying the requirements of procedural due process, the question 
of the constitutionality of a denial by the Administrator of the peti- 
tioner’s request for an oral hearing has not yet been squarely before 
the Court. In the ordinary proceeding such a hearing should not 
be essential to the fair settlement of a protestant’s claims as they 
relate to a regulation or order to which objections have been made. 
In certain instances an oral hearing with the attendant cross-examina- 
tion of the government’s experts may be required. Each case must be 
considered in its own peculiar setting. It should not be prematurely 
assumed that the Administrator will deny due process to complainants 
by loading the record against them or by denying such hearings as 
the Constitution prescribes.** The procedural provisions of the Act 
and regulations enable aggrieved persons to have their grievances 
aired in a tolerant and unprejudiced manner. So long as the Admin- 
istrator makes an honest effort to consider evidence and arguments 
advanced by the complainant and to give him a reasonable oppor- 
tunity to refute the Government’s case, the procedure should afford 
adequate legal protection to the rights of the complainant. It must be 
borne in mind throughout that the success of the entire price control 
program is at stake and that if the Nation is to check inflation non- 
essential procedural refinements must be subordinated to the basic 
objectives of that program. The same considerations which have led 
the Court to uphold the constitutionality of those provisions of the Act 
vesting in the Emergency Court of Appeals and the United States 
Supreme Court “exclusive jurisdiction” to determine the validity of 
specific price regulations or orders, prohibiting the issuance of 
“stays,” and denying the right to a hearing prior to the issuance of 
such a regulation or order, should lead the Court, as a general propo- 
sition, to sustain the validity of the protest procedure notwithstanding 
the fact that a protestant may be denied an oral hearing. 
Horace W. WILKIE, 
Member of the Bar of the District of Columbia. 


IV 


ACTIONS FOR TREBLE DAMAGES UNDER EMERGENCY PRICE 
ConTROL AcT 


Section 205 (e) of the Emergency Price Control Act of 1942 * pro- 
vides that a person who is charged more than the maximum price 


62 Yakus v. United States, supra note 16, at 672. 

156 Stat. 23 (1942), 50 U. S. C. App. Supp. III, § 901, 925 (e) (1943) 
(hereinafter referred to as EPCA; number of the sections will follow the num- 
bering in the Act). 
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prescribed for any commodity “may bring an action either for $50 
or for treble the amount by which the consideration exceeded the ap- 
plicable maximum price, whichever is the greater, plus reasonable 
attorney’s fees and costs as determined by the court.” In as much 
as price regulation must obviously concern itself primarily with those 
commodities essential to the day to day existence of the mass of the 
people, the amounts involved in an overcharge on a single item, per- 
haps as little as 1¢, would ordinarily not be such as to induce the 
average person to seek redress by enlisting the aid of the courts in de- 
terring violations. The framers of the EPCA were fully alive to the 
necessity of securing the assistance of the public in enforcing its pro- 
visions. To that end Section 205 (e) creates a “policing” device of 
general availability. 

That the purpose of the provision is to aid in the enforcement of 
the EPCA is apparent on its face. In reference to it, the Senate Com- 
mittee stated: 


Such actions have proved valuable in the enforcement of other 
regulatory statutes, such as the Fair Labor Standards Act, both 
to relieve the Government of a part of the burden of enforce- 
ment and to deter initial violations,” 


and David Ginsburg, then General Counsel for the Office of Price 
Administration, wrote: 


. . . a wise public policy requires, when the stakes are so large 
and the task of enforcement may be so great, that the Adminis- 
trator be allied with his most numerous beneficiaries, the con- 
sumers.* 


The experience under Section 205 (e) in actual operation reveals 
that “his most numerous beneficiaries, the consumers” have not em- 
barrassed the Administrator by their excessive zeal, for the number of 
cases in which treble damages, or the alternate $50, have been de- 
manded is, relatively to the scope of application of the EPCA as a 
whole, rather surprisingly small. In part this may be accounted for 
by the express provision* that the right to bring such actions 
should not become effective until six months after the Act should be- 
come law, or July 30, 1942. Thus less than two years have elapsed 
since the right arose to bring such actions. It may be that as con- 
sumers become more conscious of the availability of this “remedy” 
increasing recourse to it will be had. However, those judicial de- 
cisions which have already found their way into the reports will permit 

2S. Rep. No. 931, 77th Cong. 2d Sess. p. 9 (1942). 

3 Ginsburg, The Emergency Price Control Act of 1942: Basic Authority and 


Sanctions (1942) 9 Law & Contemp. Pros. 22, 56. 
4EPCA, § 205 (e). 
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at least an insight into some of the issues raised in the varying factual 
settings of actual litigation and how the courts are handling them. 

It is not surprising that an Act which so intimately touches the lives 
of so many people and restrains so many businesses from exercising 
their hitherto sacred right to determine for themselves the conditions 
under which they may dispose of their wares or services should be 
attacked on constitutional grounds, primarily as an unlawful delegation 
of legislative power to the Administrator. The question has now been 
settled in favor of the constitutionality of the EPCA by the Supreme 
Court of the United States in the Yakus and Wilmington cases.* 
Constitutional issues, although figuring prominently in cases involv- 
ing treble damages, are common to the EPCA as a whole and will be 
treated only collaterally within the limits of this discussion which does 
not purport to go beyond questions specifically raised by the operation 
of Section 205 (e). 


Who May Bring the Action 


Section 205 (e) restricts the right to bring an action for treble 
damages or the alternate $50 to “the person who buys such commodity 
for use or consumption other than in the course of trade or business.” 
The language is clear; its intent is so obvious that there would appear 
to be little need to refer to extrinsic matter to construe it. It is readily 
separable into the two component parts which follow: 

(a) “for use or consumption.” Much of the opposition to Section 
205 (e) arose from the fear that it would be used for private gain or 
to victimize unsuspecting retailers by inducing violations in order to 
create a right of action. The plain intent of the terms used is to place 
some restraint on an ill-intentioned plaintiff by giving him the burden 
of proving that the purchase, serving as the basis of the action, is for 
a purpose within the contemplation of the EPCA. 

The precedents established by the few cases in which the issue has 
been raised appear to justify the belief that the evil anticipated is at 
least susceptible of control by the courts, if not entirely prevented. 

In Lightbody v. Russell" the court sustained plaintiff's contention 
that a tractor sold to the ultimate consumer was “for use or consump- 
tion,” but refused to strike the defense that the sale was induced by 
plaintiff, with full knowledge of defendant’s ignorance of the price 
schedule, in order to create a cause of action under Section 205 (e). 
The clear implication of the holding was that if it should be shown 


5 Yakus v. United States, 64 Sup. Ct. 660 (1944); Bowles v. Willingham, 64 
Sup. Ct. 641 (1944). 

6 Ginsburg, supra note 3, at 56. 

745 N. Y. S. (2d) 15 (Sup. Ct. Westchester Co., 1943), rev’d on other 
grounds, App. Div., 2d Dept. (not reported). 
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that plaintiff’s primary purpose was to create a right to recover 
treble damages, then he could not maintain the action. 

A complaint demanding $50 damages was dismissed in Rutkiewicz 
v. Great Atlantic & Pacific Tea Co.,* because the facts showed that the 
purchase in question, involving an overcharge of 1¢, was made to 
secure evidence of the violation and not “for use or consumption.” 
In Tropp v. Great Atlantic & Pacific Tea Co.,® plaintiff became aware 
of the violation only on arrival home when she was checking the goods 
purchased against the printed receipt. She informed her husband 
and subsequently they each made a similar purchase at the same price. 
Separate actions were brought, alleging three violations and demand- 
ing $50 for each, plus attorney fees. The court gave judgment for 
$50 damages and $15 attorney fees on the first violation, but rendered 
a verdict of no cause of action on the subsequent purchases on the 
ground that there was no showing that the merchandise in question 
was purchased “for use or consumption,” saying: 


This act was not created to make public informers of the gen- 
eral public. Viewed in a reasonable light it does not mean that 
every shopkeeper who makes an overcharge of even a few cents 
must forfeit $50 to every customer who decides to sue... . 
Persons should not be permitted to succeed under this act where 
their only motive is to enrich themselves at the expense of the 
man in business. .. . 


(b) “other than in the course of trade or business.” In so far as 
damages awarded are in excess of damages shown, a judgment must 
be either a penalty or an extraordinary remedy.?® In any case, the 
right to such damages is not lightly to be conferred and is justifiable 
only when the public interest is subserved or when administrative 
necessity so requires. As has been previously mentioned, damages 
to the extent of the actual overcharge on an individual consumer 
purchase would rarely be sufficient to induce the purchaser to go to 
the trouble and expense of litigation to secure his rights. The status 
of the retailer or middle-man, however, is quite different. Purchasing 
usually in job lots, the sums involved are much greater. Furthermore, 
being restricted to a definite ceiling price at which his merchandise 
can be sold to the public, the retailer may be deemed, except in a few 
isolated instances, to have sufficient incentive to demand his rights 
of the wholesaler without the added inducement of treble damages. 
The phrase “other than in the course of trade or business,” then, can 
only be interpreted to mean that the right to bring an action for treble 


8 Commerce Clearing House, WAR Law Service, Price Control. Vol. 4, ¥ 50, 
992 (Wisc. Milwaukee Co., July 20, 1943) (hereinafter cited as 1 P. C. C.). 

91 P.C. C. $50, 968 (N. J. Camden City Dist. Ct., July 2, 1943). 

10 Infra, at page 480 et seq. 
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damages or the alternate $50 is denied to the retailer. Certainly when 
read in conjunction with its companion phrase “for use or consump- 
tion,” it cannot logically be given any other interpretation.** 

In Alba Trading Co. v. Haug & Co.'? a motion for summary judg- 
ment was denied because it appeared by the evidence that the mer- 
chandise in question was purchased “in the course of trade or busi- 
ness”; i. é., for resale and not “for use or consumption.” 

Brown v. Glick Bros. Lumber Co.** was an action by the Adminis- 
trator against a wholesaler for violation of price ceilings in a trans- 
action with a retailer. In discussing the Administrator’s right to bring 
the action and in an attempt to answer the Administrator’s contention 
that the right of recovery is denied to the retailer, the court said: 


This is so, say the Attorneys for the Administrator, because the 
retailer’s purchase of the sugar is, “in the course of trade or 
business,” and that the retailer's sale to the consumer is “other 
than in the course of trade or business.” Such construction and 
its results are unjust in thus permitting a squeeze to be made 
upon a retailer so as to put him out of business, or induce him to 
break the law. (Emphasis supplied.) 


It does not appear whether this is an accurate statement of the Ad- 
ministrator’s contention, but the probability is that the Administrator 
had reference to the purchase by the consumer from the retailer, rather 
than “the retailer’s sale to the consumer.” The distinction has more 
importance than would appear at first glance, since it is the purchaser 
who has the right of action and not the seller. It follows that whether 
a transaction is or is not “in the course of trade or business” must 
be determined exclusively from the point of view of the person to 
whom the right of action accrues; 7. e., the purchaser, or the Admin- 
istrator, as the case may be. The court’s peculiar reasoning can only 
be explained by confusion over this point and also by a complete 
failure to consider the relation to the question of the phrase “for use 
or consumption” which can have no meaning if the court’s view should 
prevail. The reasoning takes us through tortuous paths to arrive at 
the confusing result that the statute must be construed to mean some- 
thing quite different from what it says, because any other holding 
would make it void for uncertainty! Fortunately, the case was dis- 


11 Even though the retailer cannot recover treble damages from his whole- 
saler, the latter is not immune to prosecution for violations, since Section 
205 (e) provides that if “the buyer is not entitled to bring suit or action under 
this subsection, the Administrator may bring such action under this subsection 
on behalf of the United States.” 

121 P. C. C. 7 50, 978 (N. Y. N. Y. Co. City Ct., Sept. 9, 1943), 110 N. Y. L. 
J. 486 (1943). 

18 52 F. Supp. 913 (S. D. Cal. 1943) (appeal pending). 
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posed of on quite different grounds,* and the opinion must be con- 
sidered as pure dictum. 


Bringing the Action 


In Hall v. Chaltis,* a District of Columbia case, plaintiff brought 
an action for $50 for an alleged overcharge on a pair of nylon hose, 
and was awarded a judgment for 85¢, representing the exact amount 
of the overcharge. In affirming the decision, the Municipal Court of 
Appeals pointed out that the language of the EPCA authorizing the 
victim of a price violation to “bring an action either for $50 or for 
treble the amount by which the consideration exceeded the applicable 
maximum price” did not mean that “the courts are completely divested 
of discretion and must automatically grind out judgments for $50 in 
every such case.” According to the court, the term “bring an action” is 
conclusive of nothing and is merely “the means by which the judicial 
machinery is set in motion,” leaving to the courts the determination 
of the rights of the parties. With a logic difficult to gainsay, the 
court proceeded to show that the Congressional intent that the $50 
recovery should be in the discretion of the court may readily be in- 
ferred from the use of the term “bring an action” instead of providing 
that the one guilty of the violation “shall be liable” for $50 or for 
treble damages, as in the Fair Labor Standards Act of 1938.%* Con- 
tinuing, the court said that Section 205 (e) 


in authorizing the filing of consumer-actions merely formulates 
the manner in which a plaintiff may compute his claim, and the 
maximum for which he may sue. It stops short of saying that the 
defendant “shall be liable” for the amount claimed. (Emphasis 
supplied. ) 


Referring to the position in which defendants would find themselves 
under the construction contended for by the plaintiff, the court ob- 
served : 


In short the door of justice would be firmly closed against any 
attempt they might make to present a defense and court judg- 
ments would indeed become automatic. Congress has not said 
that this should be so. 


A subsequent case in the District of Columbia, Brown v. American 
Stores, Inc., reached a similar result in the lower courts. Starting in 
the Small Claims Branch of the Municipal Court, where a judgment 
of $5 only was awarded, appeal was taken to the Municipal Court of 

14 The court granted defendant’s motion to suppress and return the evidence 
oe that it had been unlawfully removed from defendant’s place of 


15 31 A, (2d) 699 (D. C. Mun. App. 1943). 
16 52 Stat. 1060, 1069 (1938), 29 U. S. C. § 201, 216 (b) (1940). 
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Appeals on the intervention of the Administrator, as authorized in 
Section 205 (e), and the judgment was affirmed.’? On appeal to the 
United States Court of Appeals for the District of Columbia (Bowles 
v. American Stores, Inc.1*), the decisions below were reversed and a 
recovery of $50 allowed. The effect of the decision was not only to 
reverse the lower courts in the principal case, but to overrule Hall v. 
Chaltis, as well. 

It seems appropriate to mention that the facts in both of these cases 
clearly showed that the violations in question were in good faith and 
unintentional. The decision of the United States Court of Appeals in 
Bowles v. American Stores, Inc., leaves a bad taste. The words 
“bring an action for $50” were placed in the hopper of judicial con- 
struction, stirred with legerdemain and—presto!—they come out 
meaning “shall have a right to recover $50.” It is submitted that the 
result reached is not only harsh, but that it can find no justification 
either in the words of the statute or in practical necessity. 

It would seem that where intent is to be disregarded in passing 
judgment on statutory violations, the words of the statute should 
clearly and unequivocally show this purpose. A defendant should 
not be deprived of his defense on the strength of a forced construction 
of a statute which affords so little basis for the allegation of ambiguity. 
In reaching its decision in the principal case, the court referred to its 
ruling in Brown v. Hecht Co. 


that the unqualified right to an injunction which is conferred by 
§ 205 (a) of the Emergency Price Control Act is not limited 
by the court’s views of fairness and policy.’® 


This view was expressly repudiated by the United States Supreme 
Court in a unanimous opinion *° which overruled the cited case on this 
precise point, holding that a temporary injunction restraining the 
violation of price schedules should not be granted in the absence of a 
showing of an intent to disregard them or of a likelihood that they 
will be disregarded. 

Where the facts show a clear purpose to violate the EPCA, few 
will say that the plaintiff is not entitled to a maximum recovery. If, 
on the other hand, the violation is neither intentional nor the result 
of negligence, there can be no showing of need for punishment to in- 
sure future compliance nor of any social interest to be subserved by a 
harsh penalty. It was the fear of just such abuse that provoked so 
much opposition to the treble damage provision in the Congress, as 


17 32 A. (2d) 388 (D. C. Mun. App. 1943). 

18 139 F. (2d) 377 (App. D. C. 1943). 

19 137 F, (2d) 689, 691 (App. D. C. 1943). 

20 Hecht Co. v. Bowles, 64 Sup. Ct. 587 (1944). 
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previously mentioned, only overcome after Pearl Harbor had demon- 
strated the necessity of securing consumer cooperation in enforcement, 
and even then with the qualification that Section 205 (e) should be- 
come operative only six months after the effective date of the EPCA 
itself. Thus it is difficult to sustain the contention that it was the 
Congressional intent that the most severe penalty should be manda- 
tory on the courts under all circumstances. When there is no showing 
that the violation was either intentional or negligent, it would seem 
that the intent of the framers can be given full effect by an award 
sufficient, in the discretion of the court, to compensate the plaintiff 
for the inconveniences of prosecuting the action. Measured by this 
standard, the decisions in Hall v. Chaltis and in the lower courts in 
Bowles v. American Stores, Inc., are open to criticism in that the 
awards of 85¢ and $5, respectively, are clearly not compensatory and, 
to that extent, tend to defeat the clear purpose of the provision. It is 
quite another thing, however, to say that this desideratum can only 
be accomplished by the maximum permissible penalty in all cases, 
which is to go beyond the usual and accepted meaning of any words 
to be found in Section 205 (e). 

While Hecht Co. v. Bowles ** can readily be distinguished, it firmly 
rejects the fundamental theory in Bowles v. American Stores, Inc., 
that the courts should disregard good faith or intent on the part of the 
‘defendant. Despite denial of certiorari,?* the latter case must be con- 
sidered as doubtful authority for the proposition that a $50 or maxi- 
mum recovery is mandatory. 


Jurisdiction 


Among the more interesting questions raised in treble damage 
suits are those relating to jurisdiction. The pertinent part of the Act 
is found in Section 205 (c): “The district courts shall have jurisdic- 
tion of criminal proceedings for violations of section 4 of this Act, 
and, concurrently with State and Territorial courts, of all other pro- 
ceedings under section 205 of this Act.” In Section 205 (e) it is pro- 
vided: “Any suit or action under this subsection may be brought in 
any court of competent jurisdiction. . . .” The intent to confer juris- 
diction as widely as possible is thus clearly apparent. 

The favored jurisdictional battleground seems to involve the ques- 
tion of whether the statute is penal or remedial. In Childs v. Cruise *8 
the plaintiff brought an action for $50 under Section 205 (e), alleging 
an overcharge of 13¢ on two dozen oranges. The court held that the 


21 Ibid. 
22 American Stores, Inc. v. Bowles, 64 Sup. Ct. (1944). 
231 P. C. C. 750, 939 (Cal. Super. Ct., Los Angeles Co., March 2, 1943). 
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motion to dismiss should be sustained because “it has been the rule 
that the courts of one sovereignty would not enforce the penal laws of 
another sovereignty or entertain action for penalties based on or 
arising out of their laws.”** In elaborating on the issue, the court 
pointed out that though a state court may not refuse jurisdiction of a 
cause similar to those arising within the state simply because the 
cause of action was created by a federal Act, yet where the action is 
penal in nature, it may “refuse to entertain a cause of action arising 
outside of the state even though it has its genesis in an Act of Con- 
gress” and “the controlling test is whether it exercises jurisdiction in 
a like type of case when the cause of action arises in another state.” 
Cited in support of this position is Justice Frankfurter’s (dissenting) 
opinion in Miles v. Illinois Central Railroad Co.: 


The availability of state courts for the enforcement of federal 
rights has not resulted in putting federal rights on any different 
footing from state rights.*° 


In Rutkiewicz v. Great Atlantic & Pacific Tea Co.,?* the defense 
was that the action was penal in nature and therefore could not be 
entertained in the state courts because 


it is against the public policy of the State of Wisconsin to enter- 
tain jurisdiction of an action to recover a penalty provided by the 
Statutes of other jurisdictions and the State of Wisconsin will 
leave the plaintiff to recourse in the courts of the government 
which has enacted the penalty Statute. 


It was held that the action was remedial and not penal. The motion 
to strike the pertinent paragraph of defendant’s answer was granted. 
Citing one of the leading cases on the subject, Huntington v. Attrill,?* 
the court said: 


The distinction between a penal statute and a remedial statute 
is that in the case of a penal statute the purpose is to punish an 
offense against the public justice of the state, and in the case of 
a remedial statute the purpose is “to afford a private remedy to 
a person injured by the wrongdoer’s act”. . . The obvious pur- 
pose in the instant statute is to afford a private remedy to a per- 
son injured by a wrongdoer’s act. . . . Civil actions for damages 
may embody a claim for exemplary or punitory damages, and 
these are remedial in nature even though they contain a demand 
for a sum in excess of the actual damages, which excess sum is 
allowed for the purpose of deterring others from committing the 
acts made the basis for such action. 


24 ConrLict oF Laws RESTATEMENT (Am. L. Inst., 1926) § 611. 

25 315 U. S. 698, 712, 62 Sup. Ct. 827, 834, 86 L. ed. 1129, 1138 (1942). 
26 Pike and Fischer, OPA Service, 622: 76 (hereinafter cited OPA Serv.). 
27146 U. S. 657, 13 Sup. Ct. 224, 36 L. ed. 1123 (1892), 
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A similar view is expressed in the Pennsylvania case of Pratt v. Hol- 
lenbeck** where the court said: 

Where small sums are involved, the double and treble damage 
feature is merely one way of attempting to render full restitution 
to the injured party for the time, trouble and delays usually at- 
tendant in enforcing his rights. So considered, treble damages 
are remedial in fact as well as in law. 

It is submitted that this view will commend itself to many who be- 
lieve that statutes must be construed with some regard to the partic- 
ular circumstances of the individual case. A reasonable definition of 
“small sums” can readily be found by determining whether a recovery 
of the actual damages suffered would be sufficient compensation for 
“the time, trouble and delays” involved in the enforcement of the 
plaintiff’s rights. 

The foregoing views of the nature of the action, however, were ex- 
pressly repudiated in Childs v. Cruise,*® when the court said that a 
penalty for violations of regulations 

is no less a punishment of the defendant when the fine, instead 
of going to the government, is given to one of the other parties 
interested in the suit. When the money exacted from the de- 
fendant is not recompense for damage he has caused, it must 
have been exacted as a punishment and a preventative for the 
future. 
Again, in Brown v. Glick Bros. Lumber Co.,°° the action for treble 
damages, or $50, whichever is greater, was held to be penal because 
it is 
the compulsory payment of an arbitrary sum, . . . which sum 
is not intended to recoup any actual damage, but is intended to 
punish as a deterrent. 

It is obvious that the courts are hopelessly divided on the issue 
of whether the statute is penal or remedial in nature. This confusion, 
however, is not peculiar to actions for treble damages under the 
EPCA, but is to be found whenever provision is made for a recovery 
over and above the actual damages which may be proved by the plain- 
tiff. The importance of the question from the point of view of secur- 
ing jurisdiction is readily apparent. While the weight of recent au- 
thority seems to favor the view that whether a statute is penal or 
remedial in the international sense 


depends upon the question whether its purpose is to punish an 
offense against the public justice of the State, or to afford a 
private remedy to a person injured by the wrongful act,®? 


28 OPA Serv. 622: 76. 

29 Supra note 23. 

80 Supra note 13. 

81 Supra note 27, at 673, 674. 


8 
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a further complication arises from the fact that where the action is 
based on a liability imposed by a foreign statute, as against a judg- 
ment secured in a foreign court, the state court may determine for 
itself whether the action is penal or remedial,** and refuse or accept 
jurisdiction accordingly. On the other hand, if the action in question 
is based on a foreign judgment, and not merely on a foreign statutory 
liability, then the test adopted by the United States Supreme Court in 
Huntington v. Attrill, supra, is usually considered to be applicable.** 

A way out of the wilderness, however, seems to be indicated, on 
substantial authority, in the interesting case of Miller v. Municipal 
Court of City of Los Angeles,** in the Supreme Court of California, 
which, arising in the same jurisdiction, must be held to have over- 
ruled Childs v. Cruise, supra. Plaintiff was charged more than the 
legal 25¢ fee on a tire inspection and, pursuant to Section 205 (e), 
brought an action for $50. The Small Claims Court refused to enter- 
tain the suit on the ground that the statute was penal in nature be- 
cause its controlling purpose was to impose a punishment for the vio- 
lation of its provisions, and Congress “may not compel the state courts 
to act as penal enforcement agents of the United States.” In man- 
damus proceedings to compel the court to hear and determine the 
cause, the court held that the writ should issue because 


a state court . . . must assume jurisdiction of an action created 
by federal law . . . regardless of whether or not that action be 
considered either as penal or as furthering the governmental inter- 
est. 


Referring to the statute in question as clearly “to further its govern- 
mental interest in the enforcement of the act,” and penal in nature, 
the court stated that “the general rules of conflict of laws . . . are 
subject to modification or complete abrogation in a federated nation.” 
As authority for its decision, the court cited the leading case of 
Claflin v. Houseman to the following effect : 


The laws of the United States are laws in the several States, and 
just as much binding on the citizens and courts thereof as the 
State laws are. The United States is not a foreign sovereignty 
as regards the several States, but is a concurrent, and, within its 
jurisdiction, paramount sovereignty.*® 


A similar result was reached in the Illinois case of Regan v. 
Kroger Grocery & Baking Co.,** holding that the action was remedial 


82 ConFrLict oF LAws RESTATEMENT (Am. L. Inst., 1926) § 610, Comment a. 
88 See cases collected 25 A. L. R. 1428, 1431 (1923). 

84142 P. (2d) 297 (Cal. 1943). 

3593 U. S. 130, 136, 23 L. ed. 833, 838 (1876). 

861 P. C. C. 950,957 (Ill. Chicago Mun. Ct., 1943). 
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and not penal, “but that even if it were for the recovery of a penalty 
this Court nevertheless has jurisdiction of the suit . . .” basing its 
decision substantially on the same ground as that of the principal 
case. There is thus good authority for the view that the state courts, 
otherwise competent, may and should have jurisdiction over causes 
of action arising under Section 205 (e), regardless of the penal or 
remedial nature of the provision.** 


Rent Violations 


A relatively large number of treble damage actions have arisen 
from violations of maximum rent regulations in defense areas. The 
basis for such actions is found in that part of Section 205 (e) which 
reads: 

For the purposes of this section the payment or receipt of rent 


for defense-area housing accommodations shall be deemed the 
buying or selling of a commodity, as the case may be. 


While the issues presented by rent cases are for the most part the 
same as those discussed above, there are some aspects and some 
special types of cases that merit special mention. The case of Berndt 
v. Shaw ** has been frequently cited as authority for the proposition 
that an essential part of the plaintiff’s case is a special finding by the 
Administrator fixing the maximum legal rent in the particular case. 
Demand was made for $50 damages for an alleged overcharge in 
weekly rental. At the date when the rent regulation became effective, 
the weekly rental was $5. The landlady filed with the Administrator 
a request for permission to raise the rental to $6, the amount charged 
the plaintiff, but the request was improperly executed and was not 
acted upon. The justification for the request was that only one 
person had previously been occupying the premises and that subse- 
quently two more persons moved in, resulting in increased wear and 
tear, upkeep expense and water consumption. The applicable pro- 
vision of the Maximum Rent Regulation provides 

if the rent on the date determining the maximum rent, or any 
other fact necessary to the determination of the maximum, rent is 
in dispute between the landlord and tenant, or is in doubt, or is 


not known, the Administrator . . . may enter an order fixing 
the maximum rent by determining such fact. . . .°® 


87 Accord: Beck v. Foumal, 1 P. C. C. § 51,745 (Ore. Justice Ct. Clackamas 
Co. Dec. 22, 1942); Egling v. Lombardo, 45 N. Y. S. (2d) 805 (Rochester 
City Ct. 1944); Kelly v. Graham, 1 P. C. C. 7 51,803 (Ore. Cir. Ct. Sept. 9, 
1943); Lapinski v. Copacino, 1 P. C. C. 951,775, 12 Conn. Supp. 84 (Conn. 
1943) ; see Kline v. Hargrave, 1 P. C. C. 51,787 (Ill. Cir. Ct. 1943); (1943) 
11 Geo. Wasu. L. Rev. 348, 357. 

381 P. C. C. $51,707 (Md. Baltimore City Ct. Oct. 19, 1942). Overruled by 
Duvall v. Mitchell, infra note 42. 

39 Standard Rent Regulation for Housing, Section 5 (d), 8 Fep. Rec. 7322 
et seq. (1943). 
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The complaint was dismissed without prejudice on the ground that 
plaintiff could maintain the action only after determination by the 
Administrator of the issue of fact between the parties as to the ap- 
plicable maximum rental. 

In subsequent cases attempts have been made to push this concept 
beyond its logical limits. Thus, in Whatley v. Love,*° Walters v. 
Melavas * and Duvall v. Mitchell,** the holdings were, in substance, 
that a similar defense could not be sustained in those areas where 
the maximum rental had been fixed by the Administrator,** or in the 
absence of a bona fide issue of fact as to the applicable maximum legal 
rent. These decisions seem sound. A contrary holding would not 
only attach unwarranted importance to what in most cases would be 
at best a mere technicality, but it would place an added burden on 
the staff of the Administrator without any commensurate benefit. 

A. & M. Hardware Co. v. Atkins,“* presents a somewhat analogous 
situation, but in reverse. In summary proceedings for eviction, de- 
fendant counterclaimed for $50 damages under Section 205 (e), al- 
leging that the failure of the plaintiff to repair the plumbing, by de- 
priving him of water and minimum services that were a part of the 
rental contract, constituted a violation of the price schedule. The 
counterclaim was dismissed because defendant had not secured a rul- 
ing of the Administrator reducing the rent for the reason given, as 
provided in the Maximum Rent Regulations.*® The court also 
pointed out that Section 205 (e) applied only to price and not to 
any other violation of the regulations affecting rent. 

The view that each separate payment of rent may constitute a sep- 
arate cause of action seems to enjoy universal approval in recorded 
cases.*® In fact, no case has been found which has held otherwise 
where appropriate demand was made in the complaint.** The opinion 
in Pratt v. Hollenbeck ** seems to express the generally accepted 
view. Referring to Section 205 (e), the court said: 


The plain meaning of this section is that each separate payment 
of rent in excess of the ceiling is a separate violation. We think 
it clear that if an over-ceiling rent was charged for one rental 


P. C. C. 951,716 (La. New Orleans City Ct. May 24, 1942). 
PC. CF 51,738 (N. J. Dist. Ct. 1943). 

#2#1P.CC. 151, 748 (Md. Baltimore City Ct. 1943). 

43 Standard Rent Regulations, supra note 39, Section 4. 

441 P. C. C. $51,773 (N. Y. Syracuse Mun. Ct. April 26, 1943). 

45 Standard Rent Regulations, supra note 39, Section 5 (3) (c). 

46 Lapinski v. Copacino, supra note 37; Kelly v. Graham, supra note 37; Du- 
vall v. Mitchell, supra note 42; Beck v. ” Foumal, supra note 37; Hermanson Vv. 
Kosin, OPA Serv. 622: 46. 

47 Although two violations a Le oe demand was made for $50 damages 
only i = hat car v. Love, supra note 40. 

1P.C. C. §51,752 (Pa. ~ vom "See 1943). 
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period, plaintiffs would have a cause of action, and likewise an- 
other cause of action for another over ceiling rent charged for 
another rental period, and we know of no sound reason why 
these causes of action should not be joined in one action. 

Also the recovery for a number of over ceiling payments should 
not be the same amount as for one. The damage caused to a 
tenant and to the Nation as a whole in case of repeated violations 
is certainly more serious than in the case of a single violation. 
And it is basic in our law that the more serious the damage, the 
greater the liability. 


The holding that each separate payment of rent in excess of the 
ceiling is a separate cause of action is in accord with accepted prin- 
ciples of law, by analogy with the right of the landlord to enforce col- 
lection.*® While the legal principles involved are not altered by the 
fact that the damages claimed are not measured by the actual extent 
of the injury, a demand for extraordinary damages would seem to 
call for some precaution against too literal application of the rule 
in order to avoid harsh and unwarranted punishment. Bearing in 
mind that the clear purpose and intent of the Congress in Section 
205 (e) was simply to give the injured party sufficient inducement to 
seek the aid of the courts in enforcing the price schedules authorized 
by the EPCA and to deter initial violations,®° the extent of damages to 
be awarded should, in the discretion of the Court, be controlled not by 
the maximum which the EPCA has authorized but by all the circum- 
stances of the case. Thus if the landlord’s violation was wilful, the 
maximum penalty should be exacted. On the other hand, there is 
little reason why the plaintiff should enjoy an extraordinary award 
if it appear that he has taken deliberate advantage of his landlord’s 
ignorance of the applicable maximum rent, or even of his negligence, 
by making successive overpayments in the hope of securing a much 
larger judgment. If both parties have acted in good faith, a judg- 
ment which would compensate the plaintiff for his actual loss and also 
indemnify him for “the time, trouble and delays” of enforcing his 
rights would seem to be sufficient to accomplish the purpose of Sec- 
tion 205 (e) and would eliminate some of the abuses which were 
feared by the framers.*' Thus the award of $305 in Armstrong v. 
Aldorisio *? and of $280 in Hermanson v. Kosin ® seem excessive 
in the light of the facts as they are set forth in the reports. Neither 
Section 205 (e) nor any other part of the EPCA is phrased in terms 


491 C. J. Action § 296 f. Rents; 42 A. L. R. 128 (1926). 

50 Supra note 2. 

51 Supra note 6. 

521 P. C. C. $51,819 (Conn. Com, Pleas 1943), 12 Conn. Supp. 226 (1943). 
53 Supra note 46. 
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which purport to deny to the courts the exercise of discretion in 
awarding damages. 

The usefulness of provisions for extraordinary damages under 
certain sets of facts is too well established to admit of much discus- 
sion. Such provisions are to be found in our patent and trade-mark 
laws and have been effective and necessary weapons of enforcement 
in various legislative enactments.°* Their validity is no longer a 
debatable issue.** Owing to the nature of the problems involved, 
treble damage suits, as a means of securing the codperation of the 
public and of deterring initial violations, have a particularly important 
part to play in accomplishing the objectives of the EPCA. It would 
seem that the desirability of a provision for special damages may be 
measured by the extent to which the proposed legislation would reach 
the public at large in its daily activities and the evil that it is intended 
to combat. Few indeed have been the legislative enactments that 
have affected the welfare of the general public as intimately as has the 
EPCA. 

The performance of the courts in enforcing the provisions of 
Section 205 (e) has brought to light certain weaknesses. On the 
other hand, many of the abuses that were feared have not materialized 
in actual practice. To anyone who has attempted to make an objective 
study of the decisions involving Section 205 (e), it must be apparent 
that the treble damage feature is performing a highly useful and 
practical function and one which has an important bearing on the 
successful operation of the Act as a whole. 

PHILIP O, CHALMERS. 


54 Anti-trust Act, 26 Stat. 209, 210 (1890), 15 U. S. C. § 15 (1940) ; Clayton 
Act, 38 Stat. 730, 731 (1914), 14 U. S. C. § 15 (1940); Seamen’s Act, 38 
Stat. 1164 (1915), 46 U. S. C. § 596 (1940) ; Fair Labor Standards Act, 52 Stat. 
1060 (1938), 29 U. S. C. § 216 (b) (1940). 

55 St. Louis, Iron Mt. & S. Ry. Co. v. Williams, 251 U. S. 63, 40 Sup. Ct. 
71, 64 L. ed. 139 (1919); Seaboard Air Line Ry. v. Seegers, 207 U. S. 73, 28 
Sup. Ct. 28, 52 L. ed. 108 (1907) ; Waters-Pierce Oil Co. v. Texas, 212 U. S. 
86, 29 Sup. Ct. 220, 53 L. ed. 417 (1909); Yazoo & Miss. Valley Ry. Co. v 
Jackson Viniger Co., 226 U. S. 217, 33 Sup. Ct. 40, 57 L. ed. 193 (1912). 





RECENT CASES 


ConFiict oF Laws—ConsTITUTIONAL LAW—FuLL FAITH AND 
CREDIT—WoORKMEN’S COMPENSATION LAW—FINALITY OF AWARD. 
—Petitioner employed respondent in Louisiana. In the course of 
employment he went from Louisiana to Texas and was injured while 
working there. He sought and procured compensation in Texas 
under the state’s Workmen’s Compensation Law (Texas Rev. Civ. 
Stat. Title 130), which award became final in accord with Texas 
statutes. Respondent then brought the present action in Louisiana to 
recover compensation under that state’s Workmen’s Compensation 
Law (La. Gen. Stat. Title 34, Ch. 15). Petitioner filed exceptions 
on ground that recovery in this action was barred as res judicata by 
the Texas award, which by virtue of Article IV, Section I of the 
United States Constitution was entitled to full faith and credit in the 
Louisiana courts. The exceptions were overruled and respondent 
was awarded compensation fixed by Louisiana statutes, less amount 
of payments under the Texas award, 10 So. (2d) 109 (1942). Held 
(four Justices dissenting) that under the full faith and credit clause 
the award under the Texas statute bars recovery of further compen- 
sation under the Louisiana statute. Magnolia Petroleum Co. v. Hunt, 
320 U. S. 430, 64 Sup. Ct. 208 (1943). 

Certiorari was granted in this case to resolve an apparent conflict 
of the decision of the lower court with decisions of the Supreme 
Court in Chicago, Rock Island & Pac. Ry. Co. v. Schendel, 270 U. S. 
611, 46 Sup. Ct. 420, 70 L. ed. 757 (1926), and Williams v. North 
Carolina, 317 U. S. 287, 63 Sup. Ct. 207, 87 L. ed. 279 (1942). 

The Supreme Court has held that the full faith and credit clause of 
the Constitution and its implementing legislation (1 Stat. 122 (1790), 
as amended, 28 U. S. C. § 687 (1940)) make matters which have 
been adjudicated in one state res judicata to the same extent in 
every other state. Milwaukee County v. M. E. White Co., 296 U. S. 
268, 56 Sup. Ct. 229, 80 L. ed. 220 (1935); Williams v. North 
Carolina, supra. However, at the same time, the Court has recog- 
nized limitations upon the extent to which a state is required by the 
full faith and credit clause to enforce the judgment of a sister state 
which contravenes its own statutes or policy. Huntington v. Attrill, 
146 U. S. 657, 13 Sup. Ct. 224, 36 L. ed. 1123 (1892); Finney v. 
Guy, 189 U. S. 335, 23 Sup. Ct. 558, 47 L. ed. 839 (1903); dissent- 
ing opinion in Yarborough v. Yarborough, 290 U. S. 202, 215, 54 
Sup. Ct. 181, 186, 78 L. ed. 269, 277 (1933). In the principal case 
the Court pointed out that if the Louisiana award were sustained the 
petitioner would be required to make the payments required under it, 
but that “no constitutional question would be presented if Louisiana 
chose to be generous to the employee out of the general funds in its 
Treasury.” The Court also called attention to the fact that the 
Texas award made the matter res judicata in the courts of that state. 
But the Court did not decide what effect another state would be re- 
quired to give to the Texas award of compensation if the Texas courts, 
like the Louisiana courts, held that an award of compensation in one 
state did not bar an award in Texas. 

487 
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In the Schendel case, supra, it was held that an award of compen- 
sation under the Iowa Workmen’s Compensation Act barred recovery 
in a suit, based on the same injury, brought against the employer in 
the Minnesota courts under the Federal Employers’ Liability Act. 
However, the parties involved were residents of Iowa, had elected to 
be bound by Iowa law, and the accident occurred in Iowa. It does 
not appear that Minnesota had any real interest in the results. Wil- 
liams v. North Carolina, supra, held that under the full faith and 
credit clause and the Act of May 26, 1790, a decree of divorce granted 
by a state to a bona fide domiciliary, and rendered according to due 
process, if valid under the laws of the state granting it, is binding 
upon the courts of other states, including the state in which the mar- 
riage was performed and where the other party to the marriage 
was still domiciled when the divorce was granted. See (1943) 11 
Gro. Was. L. Rev. 379. In a dissenting opinion in that case at 
page 309 Mr. Justice Murphy said that an area of flexibility in the 
application of the full faith and credit clause has been recognized in 
order to protect and preserve state policies in matters of vital public 
concern, and that such conflicts between state policies should be 
resolved “ ‘not by giving automatic effect to the full faith and credit 
clause, . . . but by appraising the governmental interests of each 
jurisdiction, and turning the scale of decision according to their 
weight.’ Alaska Packers Assn. v. Comm'n, 294 U. S. 532, 547.” 

The Supreme Court apparently has not previously decided a case 
involving an award of compensation made by the state of the injured 
party’s residence for the purpose of enabling him to collect, on ac- 
count of injuries suffered outside of the state while working under a 
contract of employment made within the state, the difference between 
his state’s rate of compensation and that awarded by the state in 
which he was injured. However, the state courts on a number of 
occasions have considered whether or not an award of compensation 
under the Workmen’s Compensation Act of one state made the matter 
res judicata in a proceeding brought under the compensation Act of 
another state. They are not in agreement as to whether the employee 
can recover compensation under the Act of the state where the contract 
of employment was made and also under the Act of the state where 
the injury occurred. Some courts have held that the state in which 
the second action is brought has jurisdiction to award compensation 
for the same injury, after deducting from the amount to be awarded 
the amount of the prior award. U.S. Fidelity & Guaranty Co. v. 
Lawson, 15 F. Supp. 116 (S. D. Ga. 1936) ; Migues’ case, 281 Mass. 
373, 183 N. E. 847 (1933); Anderson v. Jarrett Chambers Co., 210 
App. Div. 543, 206 N. Y. Supp. 458 (1924); Salvation Army v. 
Industrial Commission, 219 Wis. 343, 263 N. W. 349 (1935). See 
(1943) 57 Harv. L. Rev. 242. In other cases it has been held— 
either on the basis of res judicata or in order to prevent what the 
court construed as a double recovery—that an award in the first state 
barred subsequent proceedings for compensation in an action arising 
from the same injury and brought in another state. Martinez v. W. 
G. Fritz Co., 11 N. J. Misc. 399, 165 Atl. 873 (1933); Hughey v. 
Ware, 34 N. Mex. 29, 276 Pac. 27 (1929); De Gray v. Miller Bros. 
Const. Co., 106 Vt. 259, 173 Atl. 556 (1934). 
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Mr. Justice Douglas based his dissent to the majority opinion in the 
principal case on the ground that Texas undertook only to adjudicate 
the rights and duties of the parties so long as they remained subject 
to Texas jurisdiction; that Texas did not adjudicate rights under the 
Louisiana contract of employment; and that Louisiana has such a 
considerable interest at stake that its policy should not be obliterated 
by or subordinated to what took place in Texas, unless the action of 
the two states in awarding compensation is irreconcilable. Troxell 
v. Delaware, L. & W. Ry. Co., 227 U. S. 434, 33 Sup. Ct. 274, 57 L. 
ed. 586 (1913), is cited as support of the idea that the awards by the 
two states could be reconciled and sustained. The strong dissenting 
opinion of Mr. Justice Black (concurred in by Justices Douglas, 
Murphy and Rutledge) is based on the assumption that Texas did not 
by its action intend to bar the employee from recovering in Louisiana 
the difference between the Texas award and the more generous 
amount allowed under Louisiana law; and that the greater interest 
of Louisiana in regulating employment contracts of its residents per- 
mits it to grant that larger measure of compensation which it believes 
is necessary. In this dissent attention is called to the apparent con- 
flict between the majority decision and ConFiict oF LAws RESTATE- 
MENT (Am. L. Inst., 1934) § 405 which provides that an “Award al- 
ready had under the Workmen’s Compensation Act of another state 
will not bar a proceeding under an applicable Act, but the amount paid 
on a prior award in another state will be credited on the second 
award.” In the view of the majority opinion, this section of the Re- 
statement “would seem to be intended as nothing more than a state- 
ment of local rules of conflict of laws when unaffected by the full faith 
and credit clause, since full faith and credit, if it does not require that a 
first award bar a second, would not compel credits upon the second 
award of payments made under the first.” 

It is submitted that the decision in the present case, while leading 
to more certainty in dealing with compensation cases, tends to defeat 
the practical results which would be possible through wider applica- 
tion of the principle set out in Section 403 ibid. Considering the dif- 
ferences in compensation rates in the various states, it is possible that 
this decision may result in a workman’s not being able to subsist in 
his state of residence on compensation allowed by the state in which 
he was injured if that award is held to preclude his state from granting 
additional compensation. M. F. S. 


ConstTITUTIONAL LAw—Civi, RicHTs—ELEcTIONS—RIGHT TO 
VoTE IN Primary ELections.—Petitioner, a negro citizen of Texas, 
brought an action for damages against respondents, election and asso- 
ciate election judges of his precinct, because they refused to give him 
a ballot or permit him to cast a ballot in the primary election held for 
the purpose of nominating Democratic candidates for the United States 
Senate and House of Representatives, and for Governor and other 
state officials. Petitioner alleged that respondents’ action violated 
Sections 31 and 43 of Title 8 (8 U. S. C. §§ 31 and 43 (1940) ) of the 
United States Code in that petitioner was denied rights secured by 
Sections 2 and 4 of the United States Constitution, and by the Four- 
teenth, Fifteenth and Seventeenth Amendments. Relief was denied 
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by the District Court and this decision was affirmed by the Circuit 
Court of Appeals for the Fifth Circuit, 131 F. (2d) 593 (C. C. A. 
5th, 1942), on the authority of Grovey v. Townsend, 295 U. S. 45, 55 
Sup. Ct. 622, 79 L. ed. 1292 (1935). Certiorari was granted to re- 
solve questions raised as to inconsistency between the decisions in 
Grovey v. Townsend, supra, and United States v. Classic, 313 U. S. 
299, 61 Sup. Ct. 1031, 85 L. ed. 1368 (1941). Held (Mr. Justice 
Roberts dissenting), that when primaries are a part of the machinery 
for choosing state and national officials, the same tests to determine 
the character of discrimination or abridgement should be applied to 
the primaries as are applied to the general election, and citizens’ 
participation in the primaries is protected from abridgement under 
the principle of the Fifteenth Amendment to the United States Con- 
stitution. Grovey v. Townsend, supra, expressly overruled. Smith 
v. Allwright, 64 Sup. Ct. 757 (1944). 

This is the fourth time in the last twenty years that the Supreme 
Court has decided a case involving the question of negro participation 
in the Texas Democratic primaries. The first of these cases was 
Nixon v. Herndon, 273 U. S. 536, 47 Sup. Ct. 446, 71 L. ed. 759 
(1927). It involved a 1923 Texas statute (Art. 3093a, Rev. Civ. 
Stat., afterwards numbered 3017) which provided that “in no event 
shall a negro be eligible to participate in a Democratic party primary 
election held in the state of Texas.” The Court held the Texas 
statute unconstitutional as a “direct and obvious infringement” of 
the Fourteenth Amendment. In Nixon v. Condon, 286 U. S. 73, 52 
Sup. Ct. 484, 76 L. ed. 984 (1932), the Court considered the consti- 
tutionality of a Texas statute, enacted following the decision in Nixon 
v. Herndon, supra, which provided that “every political party in this 
State through its State Executive Committee shall have the power to 
prescribe the qualifications of its own members and shall in its own 
way determine who shall be qualified to vote or otherwise participate 
in such political party; provided, that no person shall ever be denied 
the right to participate in a primary in this State because of former 
political views or affiliations or because of membership or non-mem- 
bership in organizations other than the political party.” The Court 
held (in a 5-4 decision) that the power exercised by the Executive 
Committee of the Texas Democratic party in excluding negroes from 
voting in primary elections, pursuant to the authority conferred by 
the state under the above-quoted statutory provision, was not the 
power of the party acting as a voluntary organization but was power 
derived from the state. Therefore the Committee’s action was state 
action in violation of the Fourteenth Amendment and was invalid. 
However, the Court did not decide whether a political party in Texas 
“has inherent power today without restraint by any law to determine 
its own membership.” 

In May, 1932, the State Convention of the Texas Democratic party 
adopted a resolution, possibly suggested by the question the Court 
left undecided, reading “Be it resolved, that all white citizens of the 
State of Texas who are qualified to vote under the Constitution and 
laws of the state shall be eligible to membership in the Democratic 
party and as such entitled to participate in its deliberations.” The 
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legality of action barring negroes from the Texas Democratic pri- 
maries, pursuant to this resolution, came before the Court in the 
case of Grovey v. Townsend, supra. The Court found that action 
taken under this resolution was merely refusal of membership in a 
voluntary association and could not be regarded as state action pro- 
hibited by the Fourteenth or Fifteenth Amendment. The instant case 
involves the same resolution and questions raised in Grovey v. Town- 
send, supra, by which the lower courts were bound. However, peti- 
tioner contended that the decision of the Supreme Court in United 
States v. Classic, supra, though it did not expressly overrule Grovey 
v. Townsend, supra, laid down a criterion which brings the right to 
vote in primary elections within the protection of the Constitution 
and the Amendments thereto when the primary is by state law made 
a part of the election machinery. He also alleged that the rationale 
of the Classic case was applicable when the results of the primary in 
fact determine the outcome of the general election, and that in that 
instance the right of participation in the primary is protected by the 
constitutional guarantees. However, the Court in overruling Grovey 
v. Townsend, supra, found that a political party holding primary 
elections in Texas is a state agency “from the duties imposed upon it 
by state statutes,” and that its action in barring negroes from voting 
in the primaries was “state action within the meaning of the Fifteenth 
Amendment.” The Court did not pass upon the status of primary 
elections when they in fact govern the outcome of the general elections 
but are not regulated by state statutes. It is interesting to note that 
the equal protection clause of the Fourteenth Amendment was the 
constitutional basis of the decisions in Nixon v. Herndon, supra, and 
Nixon v. Condon, supra, while the instant case was decided under 
the provisions of the Fifteenth Amendment prohibiting a state from 
denying or abridging the right to vote on account of “race, color or 
previous condition of servitude.” Mr. Justice Roberts, in his dissent- 
ing opinion, did not comment on the soundness of the decision in 
Grovey v. Townsend, supra, but confined himself to an expression of 
views “with respect to the present policy of the court freely to dis- 
regard and to overrule considered decisions and the rules of law an- 
nounced in them.” He drew distinctions between Grovey v. Town- 
send, supra, the instant case, and United States v. Classic, supra. 


The constitutional provisions affecting a citizen’s right to participate 
in elections, and the relationship between primaries and general elec- 
tions are discussed in a note on United States v. Classic, supra, in 
(1942) 10 Geo. Wash. L. Rev. 625. 


The decision in the instant case, which finds that the action of the 
Texas Democratic party in barring negroes from participation in 
primary elections is “state action within the meaning of the Fifteenth 
Amendment,” narrows the implications of the statement made in 
United States v. Classic, supra, that “Where the state law has made 
the primary an integral part of the procedure of choice, or where in 
fact the primary effectively controls the choice, the right of the elector 
to have his ballot counted at the primary is likewise included in the 
right protected by Article I, § 2.” Despite the obvious interest in 
broadening the basis of participation in primary elections, the in- 
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stant case may leave the way open for the continuation of “white 
primaries” through the repeal of all state laws relative to primary 
elections and the vesting of complete control over them in political 
parties. M. F. S. 


CONSTITUTIONAL LAW—THIRTEENTH AMENDMENT—INVOLUN- 
TARY SERVITUDE—PEONAGE—CONTRACT OF EMPLOYMENT—AD- 
VANCEMENT—FRAUDULENT INTENT.—Appellant was convicted of 
violating a Florida Statute (Fla. Stats. 1941, § 817.09) which made 
it a criminal offense for any person with intent to defraud to procure 
an advancement under a contract to perform services. The Circuit 
Court held the statute invalid and discharged the prisoner. The 
Supreme Court of Florida reversed, and appellant appealed to the 
Supreme Court of the United States. Held, that the conviction must 
be reversed because the statute has the practical effect of compelling 
one who has received an advance on a contract for services, which he 
is unable to repay, to perform the services or be penalized and such 
forced labor is peonage, a form of involuntary servitude prohibited 
by the Thirteenth Amendment to the United States Constitution. 
Pollock v. Williams, 64 Sup. Ct. 792 (1944). 

Although the Florida statute contained a presumption of intent 
to defraud based upon failure or refusal to perform the services 
(Fla. Stats. 1941, § 817.10) the presumption was not involved in the 
instant case since appellant had pleaded guilty; yet the court held that 
nonetheless it operated practically if not legally to achieve the uncon- 
stitutional result. Peonage is any compulsory service based upon 
indebtedness of the peon to the master and constitutes involuntary 
servitude within the prohibition of the Thirteenth Amendment. 
Clyatt v. United States, 197 U. S. 207, 25 Sup. Ct. 429, 49 L. ed. 726 
(1905) (former Florida statute held invalid); Bailey v. Alabama, 
219 U. S. 219, 31 Sup. Ct. 145, 55 L. ed. 191 (1911) (Alabama 
statute held invalid); Taylor v. Georgia, 315 U. S. 25, 62 Sup. Ct. 
415, 86 L. ed. 615 (1942) (Georgia law held invalid). Goode v. 
Nelson, 73 Fla. 29, 74 So. 17 (1917) (former Florida statute held 
invalid by state court following Bailey v. Alabama, supra); State v. 
Oliva, 144 La. 51, 80 So. 195 (1918) (similar Louisiana statute held 
invalid by state court following Bailey v. Alabama, supra). 

The Thirteenth Amendment grants to Congress power to enforce the 
prohibition against involuntary servitude and in 1867 Congress enacted 
that all laws or usages of any state “by virtue of which any attempt 
shall hereafter be made to establish, maintain, or enforce, directly or 
indirectly, the voluntary or involuntary service or labor of any persons 
as peons, in liquidation of any debt or obligation, or otherwise, are 
null and void.” 14 Stat. 546 (1867), 8 U. S.C. § 56 (1940). Under 
this statute any state law which makes it a crime for an employee to 
fail or refuse to perform the services under contract or to refund the 
advances made by the employer is null and void as having created a 
condition of involuntary servitude. United States v. Reynolds, 235 
U. S. 133, 35 Sup. Ct. 86, 59 L. ed. 162 (1914) (convicts and surety 
relation); Taylor v. Georgia, supra; United States v. McClellan, 
127 Fed. 971 (S. D. Ga. 1904) (illegal arrests and sale of persons 
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for services) ; In re Peonage Charge, 138 Fed. 686 (C. C. N. D. Fila. 
1905) (following Clyatt v. United States, supra, and involving same 
Florida statute); Ex parte Drayton, 153 Fed. 986 (D. S. C. 1907) 
(similar law but applicable only to farm labor and not containing a 
presumption clause) ; State v. Armstead, 103 Miss. 790, 60 So. 778 
(1913) (Mississippi law held invalid); Goode v. Nelson, supra; 
State v. Oliva, supra; Ex parte Hollman, 79 S. C. 9, 60 S. E. 19 
(1908) (South Carolina statute held invalid). 


The Florida Supreme Court in the instant case had interpreted pre- 
vious decisions of the United States Supreme Court, supra, to mean 
that the statutes concerned had been held invalid because of the pre- 
sumption of intent to defraud and that they would not have been 
unconstitutional had they merely denounced the crime. Walliams v. 
Pollock, 14 So. (2d) 700 (Fla. 1943). In Bailey v. Alabama, Mr. 
Justice Holmes’ dissenting opinion left the impression that the prin- 
cipal defect in the Alabama statute was the presumption clause. Yet 
the majority in that case pointed out the defect as follows: “... 
there is no punishment for the alleged fraud if the service is performed 
or the money refunded. If the service is rendered in liquidation of 
the debt, there is no punishment; and if it is not rendered, and the 
money is not refunded, that fact alone is sufficient for conviction.” 
Bailey v. Alabama, supra, at 237. Previously the Florida Supreme 
Court had likewise held that when a prisoner pleads guilty the ad- 
mittedly invalid presumption section of the law was immaterial 
(Phillips v. Bell, 84 Fla. 225, 94 So. 699 (1922)) and that the sec- 
tions were separable even though no separability clause was enacted. 
The Florida legislature twice reénacted the law including the presump- 
tion since the Supreme Court of the United States declared such a 
statute to be unconstitutional. (Acts of 1919, c. 7917; Fla. Stat. 
1941, §§ 817.09, 817.10; readopted, Fla. Laws 1943, c. 22000). The 
persistence of the Florida legislature indicates an intent to achieve 
some result and if the presumption admittedly has no legal effect its 
recurrence must have been intended to serve a practical effect. So 
the Court declared in the instant case, that the presumption had a 
coercive effect in producing the plea of guilty and that the statute 
“laid its undivided weight” upon appellant. 

The persistence of the Florida legislature also indicates a condition 
which is in need of control in spite of the observation of the majority 
in the present case that if in addition to a general fraud protection 
“employers as a class are so susceptible to imposition that they need 
extra legislation, or workmen so crafty and subtle as to constitute a 
special menace, we do not know it, nor are we advised of such facts.” 
Although no one would wish to uphold a system of peonage in a 
democratic country, employers have undoubtedly been sometimes in- 
jured by a combination of socio-economic conditions and legal prin- 
ciples. Specific performance of contracts for personal services is denied 
them; the laborers in question have no assets out of which to pay 
damages for breach of contract. Advances in property and money 
are necessary in some circumstances. When the laborer refuses or 
fails to perform the services as agreed and has no assets which can 
be attached for refunding the advance the employer has no redress at 
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all. No solution has been found to the problem, from the point of 
view of the employer. The Court in the instant case said “the de- 
fense against oppressive hours, pay, working conditions, or treatment 
is the right to change employers. When the master can compel and 
the laborer cannot escape the obligation to go on, there is no power 
below to redress and no incentive above to relieve a harsh overlord- 
ship or unwholesome conditions of work.” If the Court could take 
judicial notice of this socio-economic fact why could it not also take 
judicial notice of the fact that employers too need some protection? 
The Court said no state can make the quitting of work any component 
of a crime, or make criminal sanctions available for holding unwilling 
persons to labor. This statement definitely answers the contention 
that the invalidity of statutes such as the one under question lies in 
the presumption section only. 

Mr. Justice Reed wrote a dissenting opinion in the instant case 
in which Mr. Chief Justice Stone joined. The basis for the dissent 
is that the substantive section of the law is not unconstitutional and 
as the presumption section was not involved in the case the Court 
should not take judicial notice of the practical effect of its existence 
on the books, even though admittedly invalid. The dissenting opinion 
seems to be the more correct in a strictly technical sense but the ma- 
jority opinion is the more desirable from a practical sociological 
standpoint. M. K. R. 


SECURITIES AND EXCHANGE COMMISSION—SECURITIES ACT OF 
1933—RESALE OF ASSIGNMENTS OF O1L AND Gas LEASES AS SECU- 
RITY—INVESTMENT ContTrAcT.—Defendants secured assignments of 
oil and gas leases on 3,002 acres out of 4,700 from holder, agreeing 
to finance drilling of a test well. Defendants then carried on a sales 
campaign by mail and resold assignments of leases in parcels of 2%4 
to 20 acres to fifty purchasers in eighteen states, representing that 
the test well would be dug. The Securities and Exchange Commis- 
sion sought an injunction to restrain further resales, claiming that 
although standard Texas assignments of oil and gas leases in form, 
they were in reality sales of “securities” or investment contracts as 
defined in Section 2 (1) of the Securities Act of 1933, 48 Stat. 74 
(1933), 15 U. S. C. §77a (1940). There had been no registration 
and, if these leases were “securities,” violation of regulatory pro- 
visions of the Act was evident. The District Court denied the in- 
junction on the ground that all trading in gas and oil leases was 
excluded from the statute. The Fifth Circuit Court of Appeals af- 
firmed. Held, that the sales of these assignments were sales of “se- 
curties” as defined in the Act. Securities & Exchange Commission 
v. C. M. Joiner Leasing Corp., 64 Sup. Ct. 120 (1943). 

The pertinent part of Section 77 (b) (1) of the Securities Act of 
1933, supra, defines “security” to include “investment contract .. . 
fractional undivided interest in oil, gas, or other mineral rights, or, 
in general, any interest or instrument commonly known as a ‘secu- 
rity’. ...” Defendants (a) insisted that this was a criminal statute 
to be strictly construed since it contained penal provisions for viola- 
tion; (b) invoked the maxim “expressio unius est exclusio alterius” 
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to show that the use of the phrase “fractional undivided interest in 
oil, gas, or other mineral rights” disclosed an intention to exclude 
assignments of oil and gas leases from the Act; (c) claimed that 
under the ejusdem generis rule, general words following an enumera- 
tion of specific things are usually restricted to things of the same 
kind as those specifically enumerated and that the assignments of oil 
and gas leases were not included in the catchall word “security.” The 
Commission contended, and the Court decided, that the Act was 
remedial and as such to be broadly construed in order to accomplish 
the legislative purpose of protecting credulous investors. 

The Court stated that “. . . the reach of the Act does not stop with 
the obvious and the commonplace. Novel, uncommon or irregular 
devices . . . are also reached if it be proved as a matter of fact that 
they were widely offered or dealt in under terms or courses of deal- 
ings which established their character in commerce as ‘investment 
contracts’ or as ‘any interest or instrument commonly known as a 
‘securty.’” The background of the case, where there were some 
undeniable fraudulent representations as to distance of the leases from 
producing wells and the fact that the test well had not been dug to 
the agreed depth, may have had influence with the Court. Although 
questions as to what transactions come under the provisions of state 
“Blue Sky Laws” have been liberally answered by state courts to the 
discomfiture of silver-tongued promoters, the federal Act had previ- 
ously been construed only in the lower federal courts, which had 
taken a liberal view looking to the substance of the transaction and 
the relationship between the alleged issuer and the alleged security 
holder as against the form of the alleged security. The Court stated 
that in applying this Act, the test should be not the nature of the 
assets behind the covenant but the character of the instrument as 
shown by the terms of the offer, the plan of distribution and the eco- 
nomic inducements held out to the prospect. Thus, it has been held 
that the following transactions were sales of “securities”: sale of 
partial assignments of oil leases where it was further proposed that 
the entire acreage be sold as a unit with proportionate shares to pur- 
chasers if the test well was a producer, Atherton v. United States, 
128 F. (2d) 463 (C. C. A. 9th, 1942) ; bill of sale and delivery con- 
tracts for oil where no actual delivery was intended or made, S. E. C. 
v. Crude Oil Corp. of America, 93 F. (2d) 844 (C. C. A. 7th, 1937) ; 
sale of applications for membership in organizations professing 
“plenocracy” and promising a return of 30% a year, S. E. C. v. Umi- 
versal Service Ass'n, 106 F. (2d) 232 (C. C. A. 7th, 1939); sales 
of contracts to speculate on a partnership basis in grain markets, 
S. E. C. v. Wickham, 12 F. Supp. 245 (D. Minn. 1935); sales of 
tracts of land with additional contract to plant and tend tung trees and 
sell oil, S. E. C. v. Tung Corp. of America, 32 F. Supp. 371 (N. D. 
Ill. 1940), also S. EZ. C. v. Bailey, 41 F. Supp. 647 (S. D. Fila. 
1941); sales of individual silver foxes on fox ranch with agreement 
that ranch operator would care for and sell pelts if purchaser did not 
ask delivery, by “summary judgment procedure,” S. E. C. v. Payne, 
35 F. Supp. 873 (S. D. N. Y. 1940); sale of undivided interests in 
fishing vessels carrying rights to share in profits, S. E. C. v. Pyne, 
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39 F. Supp. 434 (D. Mass. 1941). In S. E. C. v. Universal Service 
Ass'n, supra, the Securities and Exchange Commission suggested a 
general definition of “security” as “The investment of money with 
the expectation of profit through the efforts of other persons.” 

In the present case the Court found that “the acceptance of the 
offer quoted made a contract in which payments were timed and con- 
tingent upon completion of the well and, therefore, a form of invest- 
ment contract... .” But since an “investment contract” is merely a 
form of “security” the principal case as well as the cases cited, supra, 
would support the above terse definition. B. E. D. 


STATUTE OF LIMITATIONS—INTERSTATE COMMERCE AcT—Car- 
RIERS—WAIVER AND EsTtopPpEL—CoNFLIcT oF Laws.—Carrier trans- 
ported grapes on shipper’s order from California to destinations in 
New York and New Jersey. The shipments were delivered to the 
shipper’s agent, who gave checks in payment of the freight charges 
and received receipted freight bills. These checks were subsequently 
dishonored by drawee bank. Before the three years limitations term 
had expired for suing on account of the shipments, as set forth in 
Section 16 (3) (a) of the Interstate Commerce Act, 43 Stat. 633 
(1924) (the period was reduced to two years by 54 Stat. 913 (1940), 
49 U. S. C. §16 (3) (a) (1940)), the shipper and carrier entered 
into an agreement whereby in consideration of the carrier’s forbear- 
ance to sue for a specified time, shipper agreed not to “plead in any 
such suit the defense of any general or special statute of limitations.” 
Within the extended time but after the period provided by the Act, 
shipper declined payment and carrier instituted suit for the freight 
charges. Held, that the requirement of Section 16 (3) (a) of the 
Interstate Commerce Act is unvariable and bars suit at law for the 
recovery of freight charges filed more than three years after the cause 
of action accrues, despite a waiver of the time of limitations by the 
other party in consideration of carrier’s forbearance to bring suit. 
Mid-State Horticultural Co. v. Pennsylvania Railroad Company, 64 
Sup. Ct. 128, 88 L. ed. 83 (Adv. Op.) (1943). 

Under the common law it seems clear that a promise not to plead 
the statute of limitations is binding upon the debtor when given in 
consideration of a promise by the creditor not to bring suit within a 
specific time. WILLISTON ON Contracts (Rev. ed., 1936) §§ 183, 
184, 169; Woop on Limitations (4th ed., 1916) §76; RestTaTE- 
MENT OF Contracts (Am. L,. Inst. (1932)) § 86 (2) (c) and § 90. 
To the effect that a debtor may not plead the statute of limitations 
when a creditor has relied on such a promise made after the cause of 
action arose but before the statutory period had expired, see Randon 
v. Toby, 11 How. 493, 13 L. ed. 784 (1850), based on estoppel; Gay- 
lord v. Van Loan, 15 Wend. 308 (N. Y. 1836); Howard v. West 
Jersey & S. S. R. Co., 102 N. J. E. 517, 141 Atl. 755 (1928). 

In the present case the Court pointed out that “The Interstate 
Commerce Act prohibits maintenance of an action after the period has 
run. The agreement [to waive the statute of limitations] is invalid 
as being contrary to the intent and effect of the section and the Act.” 
Consequently, as respects the rights of a carrier to sue at law for 
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freight charges the Commerce Act applies to all actions, including 
those of common law origin. Section 16 (3) (a) provides that all 
actions at law by carriers for recovery of freight charges “shall be 
begun within three years from the time the cause of action accrues, 
and not thereafter.’ (Emphasis supplied.) 

The ordinary statute of limitations is considered as procedural in 
conflict of law cases. See RESTATEMENT, CONFLICT oF Laws (Am. 
L. Inst. (1934) §§ 603, 604; Goopricn, ConFiict oF Laws (1927) 
§ 85; Le Roy v. Crowninshield, Fed. Cas. No. 8269, 2 Masons 151 
(C. C. D. Mass. 1820) (questioning the desirability of the doctrine) ; 
Ailes, Limitation of Actions and the Conflict of Laws (1933) 31 
Micn. L. Rev. 474. But the courts have rejected the rule where it 
has been possible to escape from that qualification by a reasonable 
distinction. Thus in Davis v. Mills, 194 U. S. 451, 24 Sup. Ct. 692, 
48 L. ed. 1067 (1904) the Supreme Court said at p. 454, an ex- 
ception to limitations being governed by the lex fori is “where a stat- 
ute creates a new liability and in the same section or in the same 
act limits the time within which it can be enforced, whether using 
words of condition or not.” In other words, limitations used in stat- 
utes not only bar the remedy but destroy the liability. The leading 
case on this point and which was cited in the instant case, is that of 
A. J. Phillips Co. v. Grand Trunk Western Ry., 236 U. S. 662, 35 
Sup. Ct. 444, 59 L. ed. 774 (1915). In that case the Supreme Court 
said at p. 667, “the lapse of time . . . destroys the liability . . . whether 
complaint is filed with the Commission or suit is brought in a court 
of competent jurisdiction.” The Court reached the same conclusion 
in U. S. ex rel. Louisville Cement Co. v. Interstate Commerce Com- 
mission, 246 U. S. 638, 38 Sup. Ct. 408, 62 L. ed. 914 (1918), say- 
ing at p. 642, “the act is not a mere statute of limitation but is 
jurisdictional.” See also, Danzer & Co. v. Gulf & Ship Island R. Co., 
268 U. S. 633, 45 Sup. Ct. 612, 69 L. ed. 1126 (1925). 

The carrier in the instant case relied on the holding in Pennsyl- 
vania R. Co. v. Susquehanna Collieries Co., 23 F. (2d) 499 (N. D. 
Ohio 1927) followed below in affirming the judgment for the carrier 
on the ground that Section 16 (3) (a) supra, was a mere statute of 
limitations which could be waived and the right of a railroad to sue 
for its charges existed at common law, thus sustaining and giving 
effect to the contract not to plead any statute of limitations, 21 Cal. 
(2d) 243, 131 P. (2d) 544 (1942). But the Supreme Court dis- 
approved the Susquehanna case, saying it “is contrary to the general 
course of decision which has construed the section and predecessor 
limitations.” 

The carrier also maintained that the holding of the Phillips case, 
supra, and those following it apply only to suits by the shipper against 
the carrier, whereas in the instant suit, where the carrier is suing the 
shipper, opportunities for discrimination disappear, thus taking the 
case outside the scope of the Commerce Act which was aimed pri- 
marily at preventing preference and discrimination in interstate com- 
merce. The courts have generally held, however, that actions by the 
carrier against the shipper are based upon the Commerce Act. Cen- 
tral R. Co. v. Mauser, 241 Pa. 603, 88 Atl. 791, 49 L. R. A. (N. S.) 

9 
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92 (1913) ; Pennsylvania R. Co. v. Carolina Portland Cement Co., 
16 F. (2d) 760 (C. C. A. 4th, 1927); Arkansas Fertilizer Co. v. 
United States, 193 Fed. 667, 670 (Commerce Ct. 1911), “the rela- 
tions between shipper and carrier are no longer contract relations; 
the rights and obligations of both are fixed, not by mutual agree- 
ment, but by the mandate of the statute. .. .” On this point the 
Supreme Court in the instant case said “it cannot be assumed or in- 
ferred that Congress intended to adopt one policy for the carrier 
and another for the shipper, to give the former an absolute shield, 
the latter one penetrable by all the devices and occasions which inter- 
rupt or extend the period of an ordinary statute of limitations.” 

In holding that the limitation provision in statutes cannot be waived 
by the parties, nor can one party be estopped to assert it, the court 
has rendered the proper decision. A party should no more be legally 
empowered to waive the limitations of a statute than to waive any 
other provision or the entire statute. The present case should be 
instrumental in bringing about a general holding by the various state 
and federal courts that statutes of limitations are substantive rather 
than procedural. F. R. H. 


TAXATION—EXEMPTION OF STATE AND Loca Bonps—POoLiTICcAL 
SUBDIVISIONS AND PowERS THEREOF—Port oF NEw YoRK AUTHOR- 
1ry.—Petitioner sought relief from deficiencies determined against 
his estate on income taxes for the years 1937 and 1938. The de- 
ficiencies rested upon petitioner’s failure to include in his taxable 
income for those years the interest received by him on bonds issued 
by the Port of New York Authority. Petitioner contended that such 
interest was exempt under Sec. 22 (b) (4) of the Internal Revenue 
Code. This section exempts from gross income interest on the obli- 
gation of a State, Territory, or political subdivision. Respondent, 
the Commissioner of Internal Revenue, contended that the Port of 
New York Authority is not a political subdivision and its bonds do 
not therefore come within the statutory exemption. Held, that in- 
terest on the bonds in question is free from tax, the Port of New 
York Authority being a political subdivision within the meaning of 
the Internal Revenue Code. Estate of Alexander J. Shamberg v. 
anne of Internal Revenue, 3 T. C. No. 16 (January 31, 
1944). 

Respondent relied on Helvering v. Gerhardt, 304 U. S. 405, 58 
Sup. Ct. 969, 82 L. ed. 1427 (1938). In that case, the Court held 
that salaries of certain employees of the Port of New York Author- 
ity were without the implied exemption of state and local employees 
because “employees of the Port Authority are not employees of the 
state or a political subdivision within the meaning the regulation. .. .” 
Ibid., at 423. The Commissioner of Internal Revenue argued that if 
employees of the Port of New York Authority are not employees 
of a state or political subdivision, then the bonds of the Port Author- 
ity are not bonds of a state or political subdivision. The Commis- 
sioner failed to recognize a fundamental distinction which might be 
made between the incidence of the tax in the two situations. A tax 
on interest of public bonds is a much more direct attempt to tax the 
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instrumentality itself than the tax on salaries of public employees; 
the burden in the latter case rests upon the individual alone, the pub- 
lic employer suffering no direct effect and an indirect effect, if any, 
which is infinitesmal. The burden laid by taxation of interest on 
public bonds is felt not only by the individual bondholder but by the 
instrumentality issuing the bonds. Although the record contained 
thousands of pages relating to the constitutionality of subjecting the 
Port Authority’s bonds to federal taxation and the financial burden 
such taxation would place upon the Port, the Tax Court found it un- 
necessary to consider these aspects in its decision. 

The present case was concerned with a statutory exemption, so the 
Tax Court restricted itself to a determination whether the Port Au- 
thority came within the classification covered by the statutory exemp- 
tion. Five of the thirteen judges dissented from the majority, holding 
that the Port Authority possessed sovereign functions. The majority 
was not disturbed by a New York decision in which it was said: “The 
contention that the legislative act herein creates a new political sub- 
division is also without merit. It is obvious that the outlining of a 
district for the purpose of applying therein certain rules and regula- 
tions under which the citizens of the whole state and of an adjoining 
state will reap an unqualified and direct benefit is not the creation 
of a political subdivision. No power to tax is granted, no govern- 
mental authority is bestowed. . . .” City of New York v. Willcox, 
115 Misc. 351, 189 N. Y. S. 724, 727 (1921). 

Disregarding the lack of power to tax and of self-government as 
controlling, the majority of the Tax Court in the instant case classi- 
fied the Port Authority as a political subdivision on the basis of its 
possession of four sovereign powers: (1) the power of eminent do- 
main, (2) police power, (3) maintenance of a uniformed police force, 
(4) the power of subpoena. The latter may be eliminated since the 
New Jersey legislature did not approve the action taken by the New 
York legislature in granting the power of subpoena, and the Author- 
ity has only the powers conferred upon it by the legislature of either 
state concurred in by the legislature of the other. Revised Statutes 
of New Jersey (1937) Title 52, § 108. The exercise of the power 
of eminent domain is not a criterion of a political subdivision since 
it may be granted to many types of private corporations. 1 Lewis, 
EMINENT Domain (1909) §§ 253, 274. The test is whether eminent 
domain is to be exercised for a public use, not whether the agency 
exercising it is a political subdivision. The maintenance of a uni- 
formed police force is permitted by law for the protection of private 
property and is not controlling in the classification of the property 
owner. For example, New Jersey allows institutions of learning, 
private or public, to maintain their own police force. Revised Stat- 
utes of New Jersey (1937) Title 15, §§ 11-16. The police power 
which the Port Authority exercsies over navigation and commerce 
through the Port of New York is the only one of the four attributes 
mentioned above which is an exclusive attribute of sovereignty. Ap- 
parently one difference of opinion between the majority and the dis- 
senting judges was the relative importance of the attributes possessed 
by the Port Authority and withheld from it. The reasoning of the 
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majority seems to be inherently weak and if the result stands purely 
on the classification of the Port Authority as a political subdivision 
the decision does not appear sound. 

The dissenters pointed out also that even if the Port Authority 
possessed all the attributes of a political subdivision, it could not be 
a subdivision of two states at the same time. To this the majority 
replied that they adhered to the original determination of the Board 
of Tax Appeals (now the Tax Court of the United States) to the 
effect that the Port “engaged in the performance of a sovereign func- 
tion of each of the states of New York and New Jersey.” Mont- 
gomery B. Case v. Commissioner, 34 B. T. A. 1229, 1247 (1936), 
aff'd 92 Fed. (2d) 999 (C. C. A. 2d, 1937), sub nom. Commissioner 
v. Gerhardt, rev'd Helvering v. Gerhardt, supra. It appears that this 
view of the majority in the instant case fails to follow and apply the 
full scope of the reversal which apparently overruled the former 
Board’s determination on this point. 

A commendable result was achieved by poor law. There will arise 
the necessity for judicial determination of the distinctions between 
political subdivisions and state-owned corporations; otherwise reper- 
cussions in other fields of public law may be felt as well as in the 
matters of taxation. Furthermore, the constitutionality of taxation 
of state and local bonds remains undecided. If it be assumed that 
the statutory exemption was incorporated into the Internal Revenue 
Code to give expression to the immunity intended for state and local 
bonds on the basis of their implied constitutional exemption, the 
statutory exemption should be so construed as to correspond with 


such constitutional principle. The whole problem needs clarification 
and it is likely that the Supreme Court will be asked to review the 
issue which is already pending before the Circuit Court of Appeals, 
Second Circuit. M. K. R. 


TAXATION—INTERSTATE COMMERCE—DUE PROCESS—POWER OF 
DomiciLtiary STATE TO TAX AIRLINE FLEET OF PLANES COMING 
INTO STATE “Home Port” DurinGc Tax YEAR.—Petitioner is a cor- 
poration chartered in Minnesota with its principal offices and over- 
hauling base located in St. Paul. It operates interstate airlines, carry- 
ing persons, property and mail over scheduled routes fixed by the 
Civil Aeronautics Authority extending from Chicago to the west 
coast. Fourteen per cent of the air miles and sixteen per cent of the 
plane miles were flown within the borders of Minnesota. The planes 
are registered with the Authority and St. Paul is listed as their “home 
port.” Except when being overhauled, they were used continuously 
and interchangeably over the entire route. For the year 1939 Minne- 
sota assessed and taxed all planes of petitioner at their full value. Over 
the protest of petitioner the tax was sustained by the Minnesota Su- 
preme Court, State v. Northwest Airlines, 213 Minn. 395, 7 N. W. 
(2d) 691 (1942). On certiorari, the United States Supreme Court re- 
viewed the decision to determine whether it denied to petitioner due 
process of law or violated the Commerce Clause of the United States 
Constitution. Held, that Minnesota could tax all of petitioner’s 
planes. Northwest Airlines, Inc. v. Minnesota, 64 Sup. Ct. 950, 
(1944). 
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The opinion of Mr. Justice Frankfurter, in which three other Jus- 
tices concurred, based the decision upon the rule that the domicile 
of the owner of tangible personal property has jurisdiction to tax the 
property so long as it has not acquired a permanent situs in another 
state. Mr. Justice Jackson’s concurring opinion rests upon the analogy 
between airplanes and vessels and selected as the most practical rule 
that formerly applied to vessels, making them taxable only at their 
home port. Mr. Chief Justice Stone, who wrote the dissenting opin- 
ion, in which three other Justices joined, was of the opinion that on 
the facts a proportion of the planes had acquired a situs beyond the 
jurisdiction for tax purposes, being permanently within the jurisdic- 
tion of the other states through which the routes passed, and thus a 
tax on this proportion would be an undue burden on interstate com- 
merce inasmuch as it would subject that portion to multiple taxation 
merely because it was used in interstate commerce. 


The taxation of instrumentalities of interstate commerce, as in the 
case of any other tangible chattels, is generally based upon their situs. 
Old Dominion S. S. Co. v. Virginia, 198 U. S. 299, 25 Sup. Ct. 686, 
49 L. ed. 1059 (1905) ; Union Refrigerator Transit Co. v. Kentucky, 
199 U. S. 194, 26 Sup. Ct. 36, 50 L. ed. 150 (1905) ; Johnson Refin- 
ing Oil Co. v. Oklahoma, 290 U. S. 158, 54 Sup. Ct. 152, 78 L. ed. 
238 (1933); cf. Frick v. Pennsylvania, 268 U. S. 473, 45 Sup. Ct. 
603, 69 L. ed. 1058 (1925). However, where there is no permanent 
situs, the state of the owner’s domicile is allowed to tax lest such prop- 
erty escape from taxation altogether. Hays v. Pacific Mail S. S. Co., 
17 How. 596, 15 L. ed. 524 (1854); Southern Pacific Co. v. Ken- 
tucky, 222 U. S. 63, 32 Sup. Ct. 13, 56 L. ed. 96 (1911). As applied 
to vehicles moving in interstate transportation, cases have uniformly 
held that where an average part of a number of such vehicles is perma- 
nently within a state, though the individual vehicles running into, 
through and out of the state differ, that average portion within the 
state is subject to being taxed by the state. Pullman Palace-Car Co. v. 
Pennsylvania, 141 U. S. 18, 11 Sup. Ct. 876, 35 L. ed. 613 (1891) ; 
Union Refrigerator Transit Co. v. Lynch, 177 U. S. 149, 20 Sup. Ct. 
631, 44 L. ed. 708 (1900) ; Johnson Oil Co. v. Oklahoma, supra. But 
cf. St. Louis v. The Ferry Co., 11 Wall. 423, 20 L. ed. 192 (1870) 
(vessels plying the Mississippi River between St. Louis and East St. 
Louis were held not to be taxable in Missouri). When vehicles are 
permanently out of the state of the owner’s domicile, and have no 
permanent location elsewhere, but a portion are used therein, only that 
proportion may be taxed by the state of the domicile. Union Transit 
Co. v. Kentucky, supra. On the other hand, when such vehicles are 
not out of the owner’s domicile except for random excursions, even 
though such excursions may be for great lengths of time, the juris- 
diction of the domicile to tax the entire group of chattels is not lost. 
N. Y. Central & H.R. R. Co. v. Miller, 202 U. S. 584, 26 Sup. Ct. 
714, 50 L. ed. 1155 (1906). This is but another phase of the rule 
that taxation of chattels is based upon situs, for in this instance the 
situs would be the owner’s domicile. 


Thus it appears that the present case is one of first impression in 
two senses—it is the first case that has arisen concerning the taxation 
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of interstate airplanes, and it is the first case to present squarely the 
question whether the domicile of the owner has jurisdiction to tax 
tangible movables which are not permanently out of the state in the 
sense of being located in another but are used in such a manner that 
other states acquire a right to tax an average portion permanently 
used in those other states. The opinion of Mr. Justice Frankfurter 
ignores this distinguishing feature of the case and unduly extends the 
case of N. Y. Central R. R. v. Miller, supra, placing conclusive reli- 
ance thereon without considering the question whether the record 
showed that other states had jurisdiction to tax petitioner’s planes. 
That other states do have such jurisdiction appears beyond ques- 
tion. Union Refrigerator Transit Co. v. Lynch, supra; American 
Refrigerator Transit Co. v. Hall, 174 U. S. 70, 19 Sup. Ct. 599, 43 
L. ed. 899 (1899) ; Nashville, C. & St. L. Ry. v. Browning, 310 U. S. 
362, 60 Sup. Ct. 968, 84 L. ed. 1254 (1940). This feature requires 
consideration in order to determine whether the tax subjects interstate 
commerce to the burden of multiple taxation or whether it is valid 
under the Commerce Clause of the Constitution. Western Union 
Telegraph Co. v. Kansas, 216 U. S. 1, 30 Sup. Ct. 190, 54 L. ed. 355 
(1910) ; see, Western Live Stock v. Bureau of Internal Revenue, 303 
U. S. 250, 255, 256, 58 Sup. Ct. 546, 82 L. ed. 823 (1938) ; McGold- 
rick v. Berwind-White Coal Co., 309 U. S. 33, 45, 48, 60 Sup. Ct. 
388, 84 L. ed. 565 (1940). The actual imposition of multiple tax- 
ation is not necessary to invalidate the tax, it being sufficient if it ex- 
poses the business to “the risk of a multiple burden to which local 
commerce is not exposed.” Gwin, White & Prince, Inc. v. Henne- 
ford, 305 U. S. 434, 439, 59 Sup. Ct. 325, 83 L. ed. 272 (1939) ; 
Adams Mfg. Co. v. Storen, 304 U. S. 307, 58 Sup. Ct. 913, 82 L. ed. 
1365 (1938). And for this reason the dissenting opinion appears to 
be the preferable if not the only acceptable one. The present case 
settles nothing unless it is that general rules of taxation are to be 
followed in the field of aviation instead of the rules of special applica- 
bility suggested in the concurring opinion of Mr. Justice Jackson. 
The question of the power of the domicile of persons operating instru- 
mentalities of interstate commerce remains open. . E.R. 
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patent abuses, legislation ... 

State antitrust laws, exclusive 
dealing arrangements, rule of 
reason, application 

Trade-marks, antitrust enforce- 
ment in war and postwar pe- 
riod 


TRADING WITH THE EN- 
EMY ACT 
Resident and nonresident enemy 
— right to sue and be 
sue 


TREATIES 
International communications 
rates, regulation by treaty .. 


WAR (See also Emergency 
Price Control Act) 

Alien Property Custodian, 
powers and policies relating 
to patents 

Canadian, wartime administra- 
tive agencies 

Enemy aliens, resident and non- 
resident, right to sue and be 
sued 

Enemy nations, sovereign im- 
munity, comity, effect of war 

Price and rent control, constitu- 
tionality 

Second War Powers Act, con- 
demnation procedure, World 
War II 


WORKMEN’S COMPENSA- 
TION LAWS 
Conflict of 


laws, finality of 
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